SUMMARY OF PROPOSALS IN THE OECD MAI

What is in the MAI which is good!

Let’s begin as the devil's advocate. The goal of the pro-

posed MAI is to have a free-standing agreement of the

highest standards, to be administered under an inde-

pendent secretariat. Its main features are:

e upfront investment liberalisation (Italics mine),

 investor protection and

< dispute settlement.

Investment liberalisation

This would mean:

 transparency,

« standstill and rollback

It would apply to all restrictive measures like:

e screening,

e discrimination between foreign and domestic inves-
tors and

« performance requirements on the one hand, while
buttressing

* national treatment and the

 right to enter and establish, and

« repatriate funds on the other.

Both the rights will be without let or hindrance, however

derogation on balance of payments problem may be

considered, but only for a temporary period.

Definition of investment

This will be as broad as possible covering both:

« tangible and intangible assets, including

« portfolio investment.

It will also subsume both:

« pre-establishment ie market access, and

« post-establishment phases.

Reservations and exceptions

These may be allowed but will be limited to:

« international peace & security (as per UN conven-
tions),

« national security (military and defence) and

« public order.

The last, or for that matter any reservations, will have to

be defined narrowly.

Investor Protection

Investors will have the right of national treatment under

the most-favoured nation principle for both pre- and post-

establishment phases. They will also be:

« protected from expropriation, nationalisation etc. If
such an act takes place they will be entitled to:

« best and quick compensation to be paid in freely con-
vertible currencies.

Dispute Settlement

Under the dispute settlement system, other than the:

 rights of states to action states, it will also include

 investors’ right to action states at an international fora.

Though inconsistent with the WTO dispute settlement

mechanism, it would provide investors with the first best

solution to settle disputes against a host country.

So, it will be good for business with:

< unfettered rights to

« roam freely and

« set up shop anywhere for

e any kind of venture under the

What is not in the MAI which should be there!!

Investment liberalisation

Liberalisation cannot mean laissez faire and is subject to

the sovereignty and development policies of any host

country.

» The right of a state to allow or not to allow a foreign
investor in a sector according to the nation’s policy
objectives, or without pre-screening.

» The right of a state to regulate investments in a par-
ticular sector for reasons of capacity, cultural grounds,
media etc.

» Theright of a state to allow only greenfield investments
and disallow any takeovers, mergers, amalgamations,
strategic alliances, which may or may not be anti-com-
petitive.

» The right of a state to withold the investor’s right of
repatriation in the event of a balance of payment prob-
lem, or otherwise.

Obligations on investors
Under any jurisprudence, rights co-exist with a set of re-
sponsibilities for the beneficiary, and interfaced with obli-
gations of the state as the protector. In as much as an
agreement of high standard global investment liberalisa-
tion is being sought with high standards of obligations for
the host countries, the investors’ obligations in the MAI
should also be of an equally high global standard.

Taking into account several internationally agreed con-

ventions and agreements, the MAI should also include,

as benchmarks, globally developed state-of-art provisions
on technology, and regulatory and social policies cover-
ing areas such as:

Citizens'’ rights

» Human rights and culture, labour standards, consumer
protection, competition policy and environment, includ-
ing biodiversity.

» Transfer of latest technology which is environmentally
sound.

Transparency and equity

* Investors to furnish corporation-wide mandatory stand-
ards and operational guidelines, as modified from time
to time, to a central registry and to the host country.

« Maintenance of accounts as per best international
norms and control on transfer pricing and equity ma-
nipulation.

» Freedom of foreign subsidiaries/units to function as
independent businesses as regards procurement and
marketing without restrictions.

Dispute settlement

» Right of a state or citizen(s) to action an investor in its
home country or international fora, as a balancing re-
guirement on principles of natural justice.

» The Right should also be available to a group of states
when similar violations take place in more than one
country.

Proposal on annexing OECD Guidelines

There is a proposal to annex the OECD Guidelines for

Multinational Enterprises 1976 as a non-binding text with

a preambular statement—a facile argument to show that

business obligations have been incorporated in the MAI.
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