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Preface
Economic globalisation has gone far in terms of cross-border flow of
goods and capital. Exports of goods and financial flows have increased
manifold in the last century. Today, exports of goods have reached
almost a third of world’s gross domestic product, and financial flows
have crossed well above 10 percent of the global GDP. By contrast,
movement of people is much below the levels experienced in the late
nineteenth century. While the share of services in world GDP has
increased to over 60 percent, its share in total world exports
(merchandise and services) is a little over one-fifth.
Until the inclusion of General Agreement on Trade in Services (GATS)
in the World Trade Organisation in 1995, there hardly existed any
international agreement, which could govern or facilitate global trade
in services. Services were largely treated as non-tradable across the
borders. But, with the advent of information technology revolution
supplemented by falling costs of transportation and communication,
the international community realised the importance of exploiting the
largely unexplored area of trade in services. As a result, trade in
services made an entry into the negotiating agenda of GATT (General
Agreement on Tariffs and Trade) in the Uruguay Round, launched in
1986.
In the past, movement of people was mainly migratory in nature, but
today labour mobility is more diverse and complex. Migrants are moving
back and forth more readily and rapidly. Temporary movement, in
particular by highly skilled workers, has seen the largest growth in
recent years. According to the World Bank’s “Global Economic Prospects
2004”, most of the developed economies experienced significant growth
in certain types of temporary migration during the 1990s. In the United
States, for example, the number of temporary foreign workers has
increased to almost half a million: more than three-fold increase since
1992.
Several studies show that in case of temporary movement of natural
persons (TMNP), potentially large returns would be feasible, if mediumand less-skilled workers, which are relatively abundant in developing
countries, were allowed to move and provide their services in developed
countries. These gains are widely shared within the world economy.
Moreover, as their populations age and their average levels of training
and education rise, developed countries will face an increasing scarcity
of less-skilled labour, especially in those occupations where there are
few substitutes for human labour. Thus, while recognising the
formidable political challenges it poses, TMNP actually offers a strong
commonality of interests between developing and developed countries.
Despite the potential benefits out of greater mobility of workers,
movement of temporary workers supplying services (Mode 4 of GATS)
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still account for less than two percent of the total value of services
trade. Recent estimates, based on limited empirical information,
suggest that ‘commercial presence’ (Mode 3 of GATS) accounts for more
than half of world trade in services and ‘cross-border trade’ (Mode 1 of
GATS) about a fourth, while ‘consumption abroad’ like tourism (Mode
2 of GATS) contributes less than one-fifth.
South Asian countries, particularly India, are known protagonists of
liberalisation of services trade under Mode 4. Now, more and more
developing countries are joining them in raising this issue proactively.
India is greatly interested in what are known as the Mode 1 and Mode
4 negotiations in the GATS. The first relates to business process
outsourcing (BPO), which has already raised a controversy with several
States in the US banning shifting of such jobs from their domestic
market to countries such as India. The second is what is known as
“movement of natural persons” where India has been seeking more
liberal rules in granting visas for independent professionals.
Given the situation, this study looks at the case of South Asian
countries, which have got huge potential to increase their export of
services through Mode 4. It focuses mainly on four countries –
Bangladesh, India, Pakistan and Sri Lanka. They not only have large
endowments of skilled and unskilled labourers but also have
comparative advantage in exporting services under Mode 4. However,
there are several constraints that South Asian countries face in
exporting their services under Mode 4 to developed countries.
Keeping in view of the above-mentioned facts, it focuses on the
significance of Mode 4 for South Asia, the kinds of barriers faced by
these countries in supplying services through Mode 4, and how the
GATS negotiations can be used to advance their export interests under
this particular mode of service supply. Besides, the study also highlights
the role of complementary domestic policy reforms and measures, which
are equally important for harnessing benefits if trade under Mode 4 is
liberalised.

Jaipur, India
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Chapter 1

Introduction

One out of every thirty-five persons in
the world is an international migrant,
and one out of every 10 persons in the
world’s more developed regions is a
permanent or temporary migrant.

There are an estimated 175mn international migrants in the world
today. One out of every thirty-five persons in the world is an
international migrant, and one out of every 10 persons in the world’s
more developed regions is a permanent or temporary migrant.1
Migration flows occur at all skill levels and are primarily from
developing to developed countries or between select developing
countries and regions. Data on remittances clearly indicate the
significance of migration for developing countries. Officially recorded
workers’ remittances amounted to US$72.3bn in 2001, exceeding the
amount of official development assistance in that year.2 Even the latter
is likely to be an underestimate and the actual value of remittances
may be 2 or 3 times higher, as a large part of it is effected through
informal channels of transmission between the host and home
countries.
In recent years, there has been a relative shift towards temporary
migration from permanent migration. Temporary migration flows to
the main destination countries like the US, Australia, and Canada
have grown much more rapidly during the past decade than permanent
migration flows. Many of the major host countries have introduced
temporary migration schemes and changes in their immigration
policies to attract skilled workers from developing countries in areas
where they have skill shortage. In addition, there are temporary flows
of skilled and unskilled workers among developing countries.

Indian health care workers and
software professionals provide services
that are in short supply in the US and
UK

The rise in temporary migration has in large part been driven by the
globalisation of services. Rising demand for cheap and efficient support
services and outsourcing of many services by firms, establishmentrelated temporary migration flows of service providers, and increased
reliance on imported labour services due to shortages in host markets,
have all contributed to this phenomenon. Today, a wide range of
services, including construction, engineering, repair and maintenance,
health, education, legal, IT, and accountancy, are increasingly being
provided across countries through temporary cross border movement
of service providers, also known as movement of natural persons (mode
4) under the WTO’s General Agreement on Trade in Services (GATS).
The South Asian region is one of the most important exporters of
services through movement of natural persons. The four main countries
of South Asia, namely, Bangladesh, Pakistan, India, and Sri Lanka,
all have large endowments of labour at all skill levels, and have a
comparative advantage in exporting services through this mode of
supply. For instance, Indian health care workers and software
professionals provide services that are in short supply in the US and
UK. Shortage of nurses and doctors in the Middle East and in several
developed countries like the UK have led to contractual arrangements
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between source and host country governments and establishments to
facilitate the temporary entry of foreign medical and nursing personnel.
There is also considerable temporary movement of construction
workers, technicians, and maids from South Asia to countries in the
Gulf region.

According to officially reported
statistics, outflow of migrant workers
from India, Pakistan, Bangladesh,
and Sri Lanka was put at 355,000,
104,000, 268,000, and 158,000,
respectively, in 1998

According to officially reported statistics, outflow of migrant workers
from India, Pakistan, Bangladesh, and Sri Lanka was put at 355,000,
104,000, 268,000, and 158,000, respectively, in 1998. 3 The significance
of movement of natural persons from South Asia is also evident from
the large volume of remittances received by countries in this region.
For instance, remittances amount to over US$2bn in Bangladesh,
representing some 4 percent of gross domestic product (GDP) and onethird of gross export earnings.4 Studies indicate that such remittance
flows keep a large number of working class families from slipping into
poverty and are used to finance a wide range of consumption and
investment needs by the recipients, thus playing an important role in
promoting welfare in the region. Research work and surveys on
migration in South Asia further indicate that there have been other
benefits such as upgrading of skills, increased productivity, technology
transfer, and alleviation of underemployment and unemployment and
externalities such as the formation of social and economic networks,
cross border investment flows, and inducement of incentives for
education. Moreover, these studies also indicate that the usual costs
associated with permanent migration, such as brain drain and loss of
public investment, do not arise in the case of movement of natural
persons. There are, however, issues of reintegration and appropriate
absorption and utilisation of the knowledge and skills of returning
migrants.
However, the South Asian countries face many barriers that constrain
their ability to export services through movement of natural persons.
These barriers include border measures in the form of immigration
policies as well as non-border measures in the form of domestic
regulations concerning recognition of qualifications, taxation,
government procurement, and discriminatory treatment of foreign
service providers. Such barriers not only erode South Asia’s
comparative advantage in this mode of supply, but are also likely to be
associated with significant welfare losses for this region.5

To date, there has been virtually no
liberalisation of mode 4. This is the
least liberalised of all four modes
under the GATS with highly limited
commitments in sectors...

It is in this context that the GATS has significance for South Asian
countries. The GATS provides a multilateral framework of rules and
disciplines to liberalise trade in services under various modes of supply,
including through movement of natural persons or mode 4.6 It provides
a commitment structure to undertake cross-sectoral as well as sectorspecific liberalisation of market access and national treatment
conditions, with respect to the movement of natural persons,; regardless
of the level of skills.7 Hence, the GATS provides countries such as India,
Pakistan, Bangladesh, and Sri Lanka, that have an interest in
exporting labour-intensive services, with a negotiating framework to
create more liberal, predictable, and secure conditions for market access
through the movement of natural persons.
To date, however, there has been virtually no liberalisation of mode 4.
This is the least liberalised of all four modes under the GATS with
highly limited commitments in sectors, skill levels, and occupational
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Some of the South Asian countries
have individually and collectively
along with other developing countries,
submitted detailed proposals and
communications for liberalising
movement of service suppliers

...temporary movement of service
suppliers often results in permanent
movement and it is difficult on the
basis of existing migration and
related statistics to clearly separate
the two phenomena

categories that are of interest to developing countries and least
developed countries (LDCs). In the ongoing GATS negotiations, the
South Asian countries have played a leading role in pushing the
liberalisation agenda on mode 4. Some of the South Asian countries
have individually and collectively along with other developing
countries, submitted detailed proposals and communications for
liberalising movement of service suppliers2.8 These proposals mainly
call for wider coverage of sectors and occupational and skill categories
that are relevant to developing countries and increased transparency
and predictability in mode 4 commitments. These proposals also call
for establishing and strengthening certain GATS disciplines so as to
facilitate more liberal and operationally meaningful mode 4
commitments.
1.1 Scope, objectives, and outline of the study
This study focuses on the significance of mode 4 for South Asia, the
kinds of constraints faced by these countries in supplying services
through mode 4, and how the GATS negotiations can be used to secure
their export interests in this mode. In keeping with the aforementioned
objectives, the study is structured into six sections. Section 2 provides
an overview of the magnitude, nature, and key features of mode 4
exports from South Asia to the rest of the world. The main destination
markets under focus include the industrialised countries and the
Middle East, and where evidence is available, also South East Asia.
This section also outlines certain features of emigration policy in some
of the South Asian countries. Section 3 outlines the main restrictions
that impede mode 4 based exports from South Asia to the
aforementioned countries and regions, focusing in particular on
immigration and recognition policies in the key host countries for South
Asian service providers. Both federal and sub-federal and operational
aspects of these regulations are discussed. The section also highlights
recent trends in host country policies that are influencing the extent
and characteristics of labour flows from this region. Section 4 discusses
the coverage of mode 4 under the GATS framework and in the existing
commitments and initial offers. It also highlights the key issues that
need to be addressed in the mode 4 negotiations. Section 5 outlines
the various liberalisation proposals that have been circulated on mode
4 and discusses their feasibility. Section 6 suggests modifications to
existing proposals on mode 4 and advances additional or alternative
proposals to address the specific interests of the South Asian countries,
and for that matter all developing countries, in mode 4. Section 7
discusses ways in which GATS disciplines pertaining to domestic
regulation can be developed, strengthened, and made more conducive
to mode 4 exports from developing countries. Section 8 concludes by
noting some domestic issues that need to be considered to complement
the negotiating position on mode 4.
It should be noted at the outset that the analysis does not always
distinguish between temporary and permanent movement of service
suppliers, although from a GATS perspective, one should really be
discussing temporary movement. This is because temporary movement
of service suppliers often results in permanent movement and it is
difficult on the basis of existing migration and related statistics to clearly
separate the two phenomena. Also, migration within the region as well
as issues relating to trafficking, smuggling, and irregular migration from
and within South Asia are not addressed in this paper.
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Chapter 2

Mode 4 and South Asia: Recent
Trends and Characteristics

...rough estimates put the global value
of mode 4 at US$30 bn in 1997, much
smaller than all the other GATS
modes of supply...

It is very difficult to reliably estimate mode 4, at the global, regional,
or country-specific levels. Available migration statistics are incomplete,
not readily comparable across countries, and club together mode 4
workers with other groups of workers spanning sectors other than
services. Moreover, as already noted, it is often not possible to
distinguish statistically between temporary and permanent movement
of labour. At best, proxies such as remittances can be used to measure
mode 4 and industry-specific sources on work permit applications and
issuance of visas can be used to gauge the extent of mode 4 that takes
place. Notwithstanding such difficulties, rough estimates put the global
value of mode 4 at US$30 bn in 1997, much smaller than all the other
GATS modes of supply (though this figure is likely to be significantly
underestimated).9
Statistics on mode 4 for the South Asian region are subject to similar
conceptual and methodological difficulties in measurement. However,
there is sufficient evidence to highlight the broad characteristics and
trends in temporary labour flows from South Asia. The following
discussion provides evidence on each of the four South Asian countries
to illustrate the geographic orientation as well as occupational and
skill characteristics of labour flows from this region. It is important to
understand these factual details in order to appreciate their significance
for the South Asian countries and to draw the relevant policies and
strategies for the GATS mode 4 negotiations. A point to note, however,
is that given the nature of available information, the discussion is most
detailed in the cases of India and Sri Lanka where there is considerable
factual and statistical evidence on migration. The cases of Bangladesh
and Pakistan are provided mainly through summary statistics. In all
cases, an attempt has been made to provide evidence from both the
source country and receiving sides.

Temporary labour flows to the
industrialised countries are mainly in
higher skilled and professional
occupations, such as medicine,
information technology, engineering,
and teaching

Three facts emerge clearly from the evidence presented. Firstly, in
terms of geographic orientation, there are mainly three groups of
countries that are important as destination markets for South Asian
service providers. These include countries in the Gulf and Middle East,
chiefly Saudi Arabia, Kuwait, and UAE, the English speaking
industrialised countries, in particular, the UK, the US, Canada, and
Australia, and, increasingly, South East Asia, chiefly Singapore and
Malaysia. Secondly, the skill and occupational breakdown varies
according to the destination market. Temporary labour flows to the
industrialised countries are mainly in higher skilled and professional
occupations, such as medicine, information technology, engineering,
and teaching. Temporary labour flows to the Middle East are dominated
by the lower skilled occupational categories, in particular construction
Movement of Natural Persons: A Case Study of South Asian Countries w 11

work, transport operations, and domestic services, although there is
some movement of professionals, especially doctors, nurses, and
accountants.. Temporary migration to South East Asia is again a mix
of skilled and lower skilled occupations, including domestic services,
plantation work, as well as doctors and information technology
personnel. Thirdly, non-immigrant labour flows to the Middle East
and South East Asia are truly temporary, while non-immigrant labour
flows to the industrialised countries are often subject to change of status
to immigrant categories for permanent residence and citizenship in
those countries. Thus, the implications for the source countries are
likely to vary depending on the destination market.

There are an estimated 20mn plus
Indians living abroad, who generate
about US$160 bn in annual income,
and account for US$400 bn worth of
output (80 percent of the Indian
economy)

The Gulf region became an attractive
destination for Indian migrant
workers, following the oil-driven boom
in these countries in the 1970s and
continuing through into the 1980s,
with its demand for large numbers of
unskilled workers...

2.1 Characterising mode 4 exports from India
India has traditionally been a large source country for skilled and
unskilled migration. There are an estimated 20mn plus Indians living
abroad, who generate about US$160 bn in annual income, and account
for US$400bn worth of output (80 percent of the Indian economy).10
Between 1975 and 2000, remittances to the Indian economy amounted
to US$97bn and averaged between 1.5 to 2 percent of GDP during the
1990s.11 It is estimated that during the 1980s, on an average, more
than 100,000 persons left the country each year for employment
purpose. This number rose to over 400,000 per year during the 1990s,
reflecting the impact of India’s economic liberalisation on labour flows.12
2.1.1 Geographic orientation
The bulk of labour movement from India is to countries in the Middle
East. Table 1 in the Annexe shows the annual outflow of labour
migrants from India for the 1976-97 period. The figures show that the
Gulf countries accounted for over 90 percent of labour outflows from
India throughout the 1980s and 1990s. Indian workers constitute the
largest group of migrants in the Gulf. A report by Birks, Sinclair and
Associates estimates that the migrant non-native population of the 6
Gulf countries was 7,075,851 in the 1990s, of whom over 20 percent
were Indians. According to another estimate, there were over 1.5mn
Indian migrant workers in the Middle East in 1991, rising to 4 mn in
1995.13 The Gulf region became an attractive destination for Indian
migrant workers, following the oil-driven boom in these countries in
the 1970s and continuing through into the 1980s, with its demand for
large numbers of unskilled workers for infrastructure projects and for
menial work. According to the Emigration Division of the Indian
Ministry of Labour, during the 1991-97 period, Saudi Arabia accounted
for about 50 percent or more of these workers, followed by the United
Arab Emirates with about 20 percent, and the others including Oman,
Kuwait, Bahrain, accounted for the remainder. In 1998 India issued
about 100,000 visas for labour overseas, majority of this being for Saudi
Arabia followed by the UAE.14 Table 2 in the Annexe provides a
country-wise breakdown of labour flows from India for the 1999-2003
period.
2.1.2 Skill composition
The skill composition of India’s mode 4 exports is diverse and includes
skilled, semi-skilled, and low skilled occupational categories. However,
it varies by destination. The majority of Indian migrants in the Middle
East are engaged in low or semi-skilled occupations. About one in three
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of Indian migrants to the Middle East is engaged in construction work.
According to ILO sources, there were an estimated 425,000 construction
workers of Indian origin working in the Gulf in 1996.15 In addition,
Indian workers in the Middle East are also engaged in other low and
semi-skilled occupations, as production workers, transport equipment
operators, domestic help, nurses’ aids, craftsmen, and technicians,
although there is also some movement of professionals, such as
engineers and accountants. It is estimated that in 2000, out of a stock
of 285,000 Indian workers in Kuwait, around 100,000 were engaged
as domestic helps.16 Most low skilled Indian workers in the Middle
East are employed under contractual arrangements.
...Indian workers accounted for nearly
37 percent of Asian immigration to the
US and around 17 percent of all
immigration to the US under the
professional, technical, executive, and
managerial categories during the
1994-96 period

Table 3 in the Annexe gives an idea of the volume of India’s mode 4
exports to West Asia and the Gulf in 1989 for low skilled service
occupations. It clearly highlights the fact that there is a large stock of
contract-based Indian service suppliers in the Middle East and Gulf
countries, who are mainly engaged in low and semi-skilled occupations.
India is also an important exporter of skilled manpower, mainly to the
developed countries. Table 4 in the Annexe provides an idea of the
large stock of Indian knowledge workers present in various countries.
India’s significance as a supplier of skilled and professional manpower
is also evident from host country immigration statistics on visas and
work permits. Table 5 in the Annexe shows that Indian workers
accounted for nearly 37 percent of Asian immigration to the US and
around 17 percent of all immigration to the US under the professional,
technical, executive, and managerial categories during the 1994-96
period. If one adds to these categories occupations such as sales and
administrative support, which also require some level of skills and
qualifications, then the share of Indian workers in Asian immigration
and in world immigration to the US was 57 percent and nearly 25
percent respectively. Thus, India accounted for over half of qualified
and professional immigrants to the US from the whole of Asia and for
a quarter of all such immigrants to the US.

India ranked second among the top
ten source countries for foreign labour
in Canada, with a share of 10 to 12
percent in overall as well as skilled
inflows into Canada for the years
2000, 2001, and 2002

Immigration statistics for the US further indicate that India was the
single most important source country for skilled and professional
foreign service providers in the US. Table 6 in the Annexe shows that
India has been the leading recipient country in all H-1 visas (designated
for skilled workers in the US) since the mid 1990s and that its
importance as a source country has grown considerably in recent years.
In 1999, Indian workers accounted for 47 percent of all US H-1 visas
issued that year. This was significantly greater than their share of 4.4
percent in 1989, and far greater than the share of the second recipient
country, China, which accounted for only 5 percent of these visas that
year.17 In 2002, India accounted for 110,103 visas for skilled workers
issued by the US, far more than any other country.18 Thus, India is
clearly the most important supplier of skilled service providers to the
US, far more important than any other developing or developed country.
Evidence from Canada also reveals India’s importance as a source
country for labour inflows and specifically for skilled labour inflows.
India ranked second among the top ten source countries for foreign
labour in Canada, with a share of 10 to 12 percent in overall as well as
skilled inflows into Canada for the years 2000, 2001, and 2002.19
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2.1.3 Occupational and sectoral composition of labour flows
India’s mode 4 exports to industrialised countries are concentrated in
certain services and occupations. A decomposition of the H-1 visa
scheme provided in Table 7 in the Annexe indicates India’s importance
as a source country is in three major categories, namely, specialty
occupations (H1B), registered nurses (H1A), and entertainers in
culturally unique programmes (P3). India is particularly dominant in
the H1B category, which is based on professional education, skills,
and/or equivalent experience. Indians received over 80,000 visas in
specialty occupations and over 200 H-1A visas for nurses in 2002, which
is far more than any other Asian country in both these categories.
It was particularly important in
providing skilled manpower in computer
related services, where Indian
professionals accounted for 68 percent of
all such H-1B beneficiaries in 2002

Moreover, an examination of the H-1B category by occupation reveals
that India is the most important recipient country across almost all
specialty occupations that fall under this visa. Table 8 in the Annexe
shows that India was the leading beneficiary country in H-1B visas
across a wide range of professions, including computer systems design
and related services, architectural, engineering and related services,
management, scientific and consulting services, general medical and
surgical services, accountancy and auditing services, financial services,
and telecommunication services. It was particularly important in
providing skilled manpower in computer related services, where Indian
professionals accounted for 68 percent of all such H-1B beneficiaries
in 2002. The two other broad areas where India has been an important
source country for professionals are technical and engineering services
(including related aspects in other occupational categories) and medical
services.
Tables 9 and 10 in the Annexe further corroborate India’s importance
in mode 4 exports of IT, engineering, and medical services. Table 9
provides details on the volume of temporary movement in H1B
occupations for the top five receiving countries in 2002. India clearly
emerges as the most important country, with 64,980 H1B visas, the
majority of these (47,477 visas or 73 percent) being granted in computer
related fields. Table 10 shows that India has been the leading recipient
under the H-1B specialty occupation category, overall as well as in
Asian immigration to the US. Moreover, Indian professionals have
accounted for around 80 percent of all visas issued to Asian countries
and 70 percent of H1B visas issued to all countries in 2000 and 2001
in the computer-related occupational category. Tables 9 and 10 also
highlight India’s significance in overall and Asian immigration to the
US in other areas such as engineering, scientific, technical, and medical
services.

The rise in India’s exports of skilled
manpower in IT services has mainly
been driven by the IT boom in the US
during the late 1990s and the
subsequent shortage of such workers
relative to demand in that market

The rise in India’s exports of skilled manpower in IT services has mainly
been driven by the IT boom in the US during the late 1990s and the
subsequent shortage of such workers relative to demand in that market.
The American Competitiveness and Workforce Improvement Act,
passed by the United States in 1999, increased the H1-B quota from
65,000 to 115,000 in 1999 and further to 195,000 in 2000, to meet the
growing demand in the US market for IT workers.
Although the US has been the main destination market for India’s
mode 4 exports in skilled and professional services, India has been an
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important supplier of skilled manpower to other markets as well.
Evidence from other countries confirms India’s importance as a supplier
of IT, engineering, and health care professionals to the rest of the world.
For instance, Germany, Austria, Singapore, and Japan have introduced
special work permits and visa schemes in recent years to attract Indian
IT professionals and meet shortages of such workers in those markets.
Likewise, India has the largest stock of overseas doctors among all
countries and also exports nurses to several developed countries like
the UK and Australia.

...India has the largest stock of
overseas doctors among all countries
and also exports nurses to several
developed countries like the UK and
Australia

2.1.4 Characterising India’s mode 4 exports in IT and health services
There is a considerable amount of evidence on migration from India in
IT and health services, based on surveys and industry, academic, and
government sources, which provides an insight into the significance
and nature of India’s mode 4 exports in these two key areas.
(i) IT workers20
Temporary movement of service suppliers is critical for the Indian IT
industry as a large part of India’s software services exports is based
on on-site delivery of custom application, software development, and
maintenance services by Indian IT professionals in overseas markets.
These services are provided across a wide range of sectors, especially
banking, finance, and insurance. On-site professional services
contributed US$3.6bn worth of export revenues in 2001-02, out of total
export revenues of Rs. US$7.7bn that year. In most years, on-site
services provided by Indian programmers, coders, systems analysts
and maintenance personnel, have accounted for close to 50 percent of
total export revenues in the IT sector. This share has, however, been
declining in recent years as Western companies are increasingly
offshoring services to the Indian market. Industry sources in India
estimate that out of a supply of 132,986 new IT professionals in 200102, about 64,350 left India to provide on-site services that year.
Migration for on-site work accounted for 15 percent of the total stock
of 428,636 IT professionals in 2001-02.

...much of the movement by Indian IT
workers is under time bound contracts
with duration limits on visas and
work permits, the majority of such
workers tend to remain overseas and
enter the permanent labour market

Surveys of IT companies in India on migration and return migration,
indicate that the majority of these professionals who go overseas have
backgrounds in engineering or computer applications, from universities,
colleges, polytechnics and training institutes. They include graduates,
postgraduates and diploma holders. They provide a wide range of
services including programming, systems design, administration, and
integration, software maintenance, software development and
customisation, coding and testing. Most of these professionals are
employed at the middle level of their respective organisations and are
generally in their twenties and thirties. There is also movement of
suppliers who are in managerial, executive, and specialised positions,
mainly in the case of the few Indian companies that have a commercial
presence overseas and multinational IT companies located in India,
but such movement at the higher level is much more limited.
It is, however, important to note that although much of the movement
by Indian IT workers is under time bound contracts with duration limits
on visas and work permits, the majority of such workers tend to remain
overseas and enter the permanent labour market. Hence, the statistics
given earlier for India’s mode 4 exports in computer-related occupations
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cannot strictly be characterised as mode 4 due to their non-temporary
nature. A large number of Indian IT workers adjust their immigration
and residence status once they are overseas. The National Association
of Software Services Companies (NASSCOM), estimates the extent of
return migration to be only around 3 to 4 percent of all migrants in IT
services, as shown in Table 11 in the Annexe.

A web-based survey of Indian IT
professionals in the Silicon Valley
found that about 32 percent of the 769
respondents from India did not intend
to return from the US

A web-based survey of Indian IT professionals in the Silicon Valley
found that about 32 percent of the 769 respondents from India did not
intend to return from the US. This percentage was much higher at 50
percent for respondents under the age of thirty-five.21 Thus, there is a
significant amount of brain drain of engineers, computer application
graduates and IT specialists from the country, mainly to the US market.
However, with the bursting of the tech bubble and the recent slowdown
in the US combined with the growing opportunities for IT work in
India, the extent of return migration is on the rise and many more
Indian software professionals are returning to India.
(ii) Healthcare workers
Unlike the movement of Indian IT professionals, which is a recent
phenomenon starting in the 1990s, movement of Indian health care
workers to industrialised countries and to the Gulf region has been a
long standing phenomenon, going back several decades. Movement of
Indian health care workers to the Middle East and Gulf countries has
mainly been under short-term arrangements. As of 1992, there were
33 bilateral agreements between India and six countries in the Middle
East for providing doctors on short-term assignments. This number is
likely to be an underestimate as it only captures the assignments by
government doctors who need to clear a formal process before they can
leave the country. Private short-term contractual arrangements
between doctors and these countries also exist. There has also been a
steady stream of Indian nurses to the Middle East and the Gulf
countries on short-term assignments. According to a WHO (1979) study,
there were an estimated 4,000 Indian nurses abroad, representing
about 5 percent of the total number of nurses in the country, most of
them being in countries like Bahrain and Oman.22 Thus, nurses’
migration has been much lower than migration of physicians. There is
some migration of Indian technicians and paramedics, mainly to the
Gulf countries, but little is known about its magnitude and nature.

According to a WHO (1979) study,
there were an estimated 4,000 Indian
nurses abroad, representing about 5
percent of the total number of nurses
in the country...

Movement of Indian healthcare workers to the industrialised countries
has been mostly long-term in nature. The majority of Indian physicians,
who are abroad, are based in Commonwealth countries, in particular,
the UK, as India is a member of the Commonwealth. There are an
estimated 60,000 and 35,000 doctors of Indian origin in the UK and
the US, respectively, though more conservative estimates put these
numbers at 13,000 in the UK and 20,000 in the US.23 It is important to
note that these numbers are likely to be underestimated as many Indian
physicians enter the US or UK markets from countries other than India.
Estimates of the total number of physicians that have left the country
range between 11 and 15 percent.24 Most of this movement has been
permanent in nature. There has, however, been some movement under
short term arrangements to developed countries, for instance, under
special visa schemes like the H-1A for registered nurses or under
bilateral agreements between institutions in India and in developed
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countries such as the US, the UK, Germany, Australia, New Zealand,
and Canada. 25 There has also been some short-term movement of
nurses and other health personnel from India to developed countries
for training purposes. In the past few years, there has been a surge in
demand for Indian nurses due to huge shortages in markets like the
US and the UK. As a result, many nursing schools and big hospitals
are training nurses for working overseas in American and British
hospitals and placement agencies and even big hospitals are advertising
for nurses.26

...over 50 percent of medical graduates
from reputed medical training
institutions like the All India Institute
for Medical Sciences (AIIMS),
migrated from the country during the
1980s, mainly to the developed
countries

There has also been migration of Indian medical graduates. It is
estimated that on an average, over 50 percent of medical graduates
from reputed medical training institutions like the All India Institute
for Medical Sciences (AIIMS), migrated from the country during the
1980s, mainly to the developed countries.27 Although there are no hard
statistics on the actual number of medical students leaving the country,
there is evidence to indicate that this movement is considerable. For
instance, over five thousand Indian medical graduates take the ECFMG
exam each year and over 30 percent of these graduates pass the exam.
Since the number applying for the exam is an indication of those
interested in going abroad, the potential number of medical graduates
leaving the country is over a thousand per year. India’s most prestigious
medical schools figure among the main exporters of medical students
to developed countries.
Thus, if one combines the statistics for doctors migrating for short or
long-term assignments, with the statistics for nurses, technicians, and
medical graduates, the extent of movement of service suppliers in
India’s health sector is huge. It is therefore not surprising that according
to a 1979 WHO study, India emerged as the world’s largest donor of
medical manpower.
It is also important to note that although much of the movement has
been permanent in nature, especially in the case of the developed
countries, surveys suggest that there is a high interest in return,
especially among graduates from some of the best institutions. A survey
of the All India Institute of Medical Sciences’ graduates settled abroad
found that about 40 percent of the respondents were ready to return,
mainly for personal reasons followed by their desire to give back to the
country.

A survey of the All India Institute of
Medical Sciences’ graduates settled
abroad found that about 40 percent of
the respondents were ready to return,
mainly for personal reasons followed
by their desire to give back to the
country

Table 12 in the Annexe provides the findings of a survey on returnee
doctors. The survey found that on an average about 43 percent of those
trained and practicing abroad in selected developed countries, actually
returned to India. For example, of the 3,708 doctors trained in the UK,
48 percent returned. Of the 1,080 trained in the US, close to 50 percent
returned. The absolute numbers were smaller for the other developed
countries and the corresponding shares were comparable to those for
the UK and the US.28 These doctors were trained in general medicine,
surgery, veterinary sciences, and paediatrics.
The profile of health care personnel moving abroad from India has
varied depending on the occupational and skill category. Within the
category of physicians, most of the movement is by specialists, probably
reflecting the fact that the effective market demand for persons with
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very specialised skills is low in a country like India and the
opportunities are much better in overseas markets. Within the category
of medical graduates, most of the movement is from the best medical
training institutions in the country. Little is known about the profile
of the migrating service suppliers in the case of nurses and health
technicians.

The government started the Overseas
Manpower Corporation in the state of
Kerala in 1978. Similar agencies were
founded in Delhi and Madras to send
qualified and skilled workers...

2.1.5 Government policy on emigration29
There has been some regulation of mode 4 in the lower skilled
categories, by the Indian government. There is an emigration clearance
requirement for low and semi-skilled Indian service providers going to
the Middle East, Africa, and other selected countries, which are mainly
destinations for lower skilled mode 4 exports from India. The
government started the Overseas Manpower Corporation in the state
of Kerala in 1978. Similar agencies were founded in Delhi and Madras
to send qualified and skilled workers based on requests and
requirements of foreign employers. The government has also initiated
contractual arrangements with countries in the Middle East, Africa,
and South Asia, in sectors such as health, education, and technical
services, for exporting manpower. It also enacted a new Emigration
Act in 1983 under the jurisdiction of the Ministry of Labour to regulate
the deployment process, which is handled by recruiting agents engaged
in manpower exports. Under this Act, only those recruiting agents who
are registered with the Ministry of Labour are allowed to recruit for
overseas employment. This Act is also aimed at safeguarding the
interests and welfare of overseas Indian workers.
India’s mode 4 exports in the high skill categories have not been
regulated through institutional or other arrangements and have been
driven by market forces. Skilled service providers are not required to
get emigration clearance from the Indian government. Despite long
standing concerns about loss of human capital and public investment
associated with skilled labour outflows, there has not been any coherent
policy to either regulate or to benefit in any directed manner from
such labour flows.
2.2 Characterising mode 4 exports from Sri Lanka
There are an estimated 1.2mn Sri Lanka workers abroad. Around 70
percent of this stock of workers is estimated to be in the Middle East
and over 60 percent of this stock of workers consists of female
migrants.30 The following discussion highlights three main features of
Sri Lanka’s mode 4 exports, in terms of their gender composition,
geographic orientation, and their occupational and skill profile.

The first striking feature of labour
flows from Sri Lanka is the high share
of female workers. Females account
for over 60 percent of total outflows
from Sri Lanka

2.2.1 Gender composition
The first striking feature of labour flows from Sri Lanka is the high
share of female workers. Females account for over 60 percent of total
outflows from Sri Lanka. Table 13 in the Annexe highlights the gender
wise composition of annual labour outflows from Sri Lanka for
employment purposes.
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2.2.2 Geographic orientation
The second key feature of labour flows from Sri Lanka is the significance
of the Middle East as a destination market. Tables 14 and 15 in the
Annexe illustrate that the Middle East accounts for more than 90
percent of all departures for foreign employment from Sri Lanka. These
tables further reveal that within the Middle East, Saudi Arabia receives
more than one-third of all migrants from Sri Lanka, followed by Kuwait
and the UAE, with around 19 percent and 15 percent, respectively, in
2001. Saudi Arabia had a stock of 300,000 Sri Lankan workers in 2001,
followed by Kuwait and UAE with 161,700 and 130,500 workers,
respectively.31
...Middle East accounts for more than
90 percent of all departures for foreign
employment from Sri Lanka within the
Middle East, Saudi Arabia receives
more than one-third of all migrants
from Sri Lanka...

This country-wise composition of labour flows from Sri Lanka also holds
in the case of female migrant workers, as shown in Table 16 in the
Annexe. Saudi Arabia accounts for around 30 per cent of the total female
worker outflows followed by Kuwait and the UAE with shares of 23
percent and 15 percent, respectively.
In addition to the Middle East, other destination markets include
Singapore, Malaysia, Canada, the US, the UK, and Australia. The
number of overseas contract workers in Italy, Singapore, South Korea
and Hong Kong was estimated at 60,000, 14,000, 4,000 and 2,500,
respectively.32
Data on remittances, which is a proxy for both temporary and
permanent migration, provided in Table 17 in the Annexe, confirm the
importance of markets other than the Middle East for Sri Lankan
labour.
These include North America, the EU (mainly the UK), South East
and Far East Asia, and Australasia that are all important sources for
private remittance flows to Sri Lanka. Other evidence from host
countries also supports this fact. For instance, Sri Lanka was among
the top ten source countries for foreign workers in Canada in the years
2000, 2001, and 2002, with a share of 2 to 2.5 percent (though the
latter includes both temporary and permanent migrants).33 Figure 1
in the Annexe also highlights the significance of regions other than
the Middle East as sources of remittance flows to Sri Lanka and thus,
for the country’s mode 4 exports.

...Sri Lanka was among the top ten
source countries for foreign workers in
Canada in the years 2000, 2001, and
2002, with a share of 2 to 2.5 percent...

2.2.3 Skill composition
Sri Lanka’s labour exports consist of both skilled and unskilled
categories of workers. Prior to the oil boom, the majority of migrating
Sri Lankans were professionals and skilled workers who traveled
mostly to developed countries for employment and to obtain permanent
residency. After the oil boom, the nature of migration from Sri Lanka
has changed and the Middle East has become the primary destination
for Sri Lankan workers. These included construction workers, drivers,
mechanics, and domestic maids. Since the 1990s, professionals and
low skilled Sri Lankans have increasingly been going to South East
Asia.
Table 18 in the Annexe shows the occupational and skill composition
of Sri Lankans going overseas for employment in 2001. There were
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close to 37,000 departures by skilled workers, i.e., those in trade-based
occupations like technicians and mechanics or nurses, for employment
overseas. The number of professional migrants is small. Skilled workers
constituted 20 percent of all migrant workers in 2001. An important
occupational group within skilled workers has been nursing, with a
large number of Sri Lankan nurses going to the Middle East, the UK,
and also to Canada. The unskilled category, which essentially includes
construction and production workers, is large, at over 33,000 in 2001,
accounting for 18 percent of all migrant workers. If one combines with
this the housemaid category (which also falls under the unskilled
group), then the number comes to over 130,000, or over 70 percent of
all migrant workers.
The most striking feature of migration
from Sri Lanka is the dominance of
the housemaids category. This is the
single largest occupational group,
constituting 56 percent of all
departures in 2001...

The most striking feature of migration from Sri Lanka is the dominance
of the housemaids category. This is the single largest occupational
group, constituting 56 percent of all departures in 2001, and is
consistent with the high share of female migrants in Sri Lanka’s labour
outflows noted earlier. Saudi Arabia, Kuwait, and the UAE are the
three most important markets for all kinds of workers, with Saudi
Arabia accounting for around one-third of migrant workers in the
skilled, unskilled, and housemaids categories. More recently,
Singapore, Malaysian and Brunei are also emerging as important
markets for Sri Lankan maids.
Table 19 in the Annexe further indicates that there has not been much
change in the basic skill and occupational mix of labour outflows from
Sri Lanka over the past few years. Number of departures under the
housemaids category has been around 80,000 to 100,000 per year
during the late 1990s, the number of unskilled migrants has been
around 30,000 per year, and the number of skilled migrants has been
around 47,000 per year.

...the number of legal Pakistanis
registered with the Overseas Pakistani
Foundation has been put at 4mn

2.2.4 Government policy on emigration34
The Sri Lanka government has taken several initiatives to facilitate
and promote foreign employment. Its overseas labour programme
consists of training programmes for groups such as hotel workers and
maids, setting up of foreign employment extension centres in the
country, loan schemes, help in accessing new markets, and protective
measures for migrant workers, especially female migrant workers.
Overseas workers in the unskilled categories are required to register
with the Sri Lanka Foreign Employment Bureau and pay specified
fees. These fees are used for meeting the welfare needs of unskilled
migrant workers. The registration programme also ensures that Sri
Lankan workers abroad are treated as regular migrants and that their
interests are protected by foreign employers. Foreign employment
agencies are also required to register with the Sri Lanka Foreign
Employment Board.
2.3 Characterising mode 4 exports from Pakistan
Estimates from the government indicate that there were 3,180,973
Pakistanis abroad in 1999. More recently, the number of legal
Pakistanis registered with the Overseas Pakistani Foundation has been
put at 4mn. Temporary migration from Pakistan has mainly been to
the Middle East, for contract-based work. Since the 1970s, both skilled
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and unskilled Pakistanis, but predominantly unskilled workers, have
been migrating to the Gulf region for work. By the mid 1980s, there
were an estimated 2mn Pakistanis in the Persian Gulf states, making
up the largest group of foreign workers, and remitting more than
US$3bn every year to Pakistan, or nearly half of Pakistan’s foreignexchange earnings. Typically, these workers stay overseas for five to
ten years following which they return home. This movement has been
regulated by Pakistan’s Ministry of Labour under its programme for
Overseas Pakistanis.

By the mid 1980s, there were an
estimated 2mn Pakistanis in the
Persian Gulf states, making up the
largest group of foreign workers, and
remitting more than US$3bn every
year to Pakistan...

Table 20 in of the Annexe highlights the magnitude and geographic
orientation of migrant workers from Pakistan to selected countries in
the Gulf region. The breakdown across countries is quite similar to
that for Sri Lankan migrant workers, discussed earlier. Saudi Arabia
has been the main destination market, although its relative importance
has declined since the mid 1990s. The UAE is the second most
important destination market, followed by Kuwait.
The bulk of this movement to the Middle East is in unskilled categories,
as shown in Table 21 in the Annexe. Professional migrants constituted
less than 10 percent of all migrants to the region in the 1990-96 period,
while migrants engaged in services and production, which basically
cover menial occupations, contributed to 80 percent of all migrants to
the region.

...Pakistan ranks as the third most
important source country for overall
foreign labour inflows as well as for
skilled labour inflows into Canada for
the years 2000, 2001, and 2002, with a
share of around 6 percent of all such
inflows

Pakistan also exports labour to other parts of the world like North
America, Europe (especially the UK), the Far East and Australia, and
parts of Africa. Pakistanis have been going to the US and the UK since
the 1960s, though most of these outflows have been permanent in
nature, unlike the flows to the Middle East. In 1998, there were an
estimated 934,068 Pakistani nationals working in Europe, of which
720,000 were in the UK. There were 605,000 Pakistanis working in
the US, close to 73,000 in South East Asia, Australia, and the Far
East, and around 18,000 in Africa. The bulk, over 1.5mn, were working
in the Middle East.35 Thus, although the Middle East dominates as
the destination market, other countries, including industrialised
countries in North America and Europe are also important markets
for Pakistani labour. Evidence from host countries confirms the
importance of Pakistani workers in total labour inflows. For example,
Pakistan ranks as the third most important source country for overall
foreign labour inflows as well as for skilled labour inflows into Canada
for the years 2000, 2001, and 2002, with a share of around 6 percent of
all such inflows.36 The data suggests that most of Pakistani labour
flows to developed countries has been in the skilled and professional
categories.
2.4 Characterising mode 4 exports from Bangladesh
The basic pattern of migration from Bangladesh is broadly similar to
that for the other South Asian countries in terms of its primary
orientation towards the Middle East and the concentration of semiskilled and unskilled categories in these flows. Bangladeshi service
providers are mainly engaged as construction labour, domestic maids,
and nurses (in addition to working as fish and vegetable sellers and in
garment production) in overseas markets. The most important market
is Saudi Arabia. Increasingly, Bangladeshi maids and nurses are also
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going to countries in South East Asia. There is an estimated stock of
around 250,000 Bangladeshi workers in Malaysia, mostly engaged in
low skilled work but increasingly also in skilled occupations such as
engineering, health, and nursing. Labour flows to industrialised
countries are mostly permanent in nature and are mostly concentrated
in semi-skilled categories of work. Tables 22 and 23 in the Annexe
highlight the nature of labour outflows from Bangladesh by country of
destination and by occupation.

The Bangladeshi government
regulates the outflow of workers
through the Bureau of Manpower,
Employment, and Training

The Bangladeshi government regulates the outflow of workers through
the Bureau of Manpower, Employment, and Training. An overseas
worker who has been recruited by a foreign employer can complete all
formalities through this bureau. The government has also adopted
policies to protect the welfare of unskilled migrant workers overseas,
especially female workers, by enforcing requirements such as proof of
employment and registration, and even introducing occasional bans
on outflows of workers in certain occupations such as domestic
services.37
2.5 The UK as a destination market
The UK has been an important market for mode 4 exports from South
Asia. All four countries have a sizeable presence in the migrant worker
population in the UK, in skilled and professional categories. Table 24
of the Annexe highlights the significance of skilled migration in overall
labour flows from the Indian subcontinent to the UK. It indicates that
two-thirds of all migrant workers from the Indian subcontinent in the
UK were engaged in professional and managerial occupations in the
1995-99 period.
Evidence on the number of work permit approvals by the UK authorities
by the nationality of workers again reveals the importance of the Indian
subcontinent. India was the leading recipient country with 12,292 work
permit approvals during the October 2000 to March 2001 period, while
Pakistani and Bangladeshi workers accounted for around 1200 and
close to 400 work permit approvals, respectively, during this same
period. Over 60 percent of the over 12,000 work permits granted to
Indians were in computer services followed by health and medical
services with a share of 9 percent in total work permits issued to
Indians. A detailed account of the work permits by occupational group
shows that Indians received admission in the engineering, computer
science, health, teaching, management and administration, business,
and finance professions.38

India was the leading recipient
country with 12,292 work permit
approvals during the October 2000 to
March 2001 period

However, as noted earlier, most of the “temporary” movement from
South Asia to the developed countries, including the UK, has tended
to be permanent in the long run. Evidence from the UK shows that
professional and managerial workers from South Asia as well as other
developing countries are relatively unlikely to leave after a few years
of working in the UK, as outflows are very small. For instance, in the
1995-99 period, there were recorded outflows of only 4,900 South Asian
migrant workers in the professional and managerial occupations from
the UK, barely a quarter of all such workers in the UK. 39

22 w Movement of Natural Persons: A Case Study of South Asian Countries

Chapter 3

Barriers Affecting Mode 4 Exports
from South Asia

International migration is highly
regulated due to sensitivities
associated with opening up of labour
markets to foreign labour...

The very small value of trade in services under mode 4 is probably
indicative of the highly regulated and protected nature of this form of
services trade relative to all others. International migration is highly
regulated due to sensitivities associated with opening up of labour
markets to foreign labour, particularly at the lower skill levels, and
the potential impact on local jobs, wages, quality, social stability and
national security.
There are broadly two types of impediments to mode 4 exports by
developing countries, including the South Asian countries. These can
be classified as either border measures or as domestic regulatory
barriers. The two are not completely distinct as domestic regulations
affect the implementation of border measures while border measures
have a bearing on the nature and use of domestic regulations.
The main border measure is immigration regulation. The main domestic
measures are recognition requirements and economic needs tests. In
addition, there are discriminatory measures and other policies, which
may implicitly constrain entry of foreign workers. The following
discussion highlights some of the most common barriers to mode 4. A
point to note is that these barriers are not specific to South Asia and
thus are presented in a general context as barriers affecting many
developing countries. Where warranted, specific reference is made to
South Asia.
3.1 Immigration regulations: Administrative and procedural
barriers

One of the main restrictions on
movement of natural persons is visa
and work permit related procedures

One of the main restrictions on movement of natural persons is visa
and work permit related procedures. Mode 4 is regulated by highly
developed visa systems in the major recipient countries. These visa
systems differentiate among a large number of categories in terms of
length and conditions of stay. Most host countries retain flexibility to
target areas of shortage through temporary migration, exclude areas
of oversupply, and minimise any negative impact on the domestic labour
market. Usually, these schemes also specify minimum salary
requirements and skill levels and subject foreign workers to a wide
range of local labour laws and sub-federal and provincial regulations.
The main problem is that such procedures do not distinguish between
temporary and permanent movement of labour and treat mode 4 under
usual immigration legislation and labour market regulations, which
are applicable to migrant workers, though in principle mode 4 is
supposed to be distinct from permanent migration. Moreover, such
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regulations are often quite cumbersome, non-transparent, costly and
arbitrary. They include strict eligibility conditions for applications of
work permits/visas, cumbersome procedures for actual application and
processing of these visas and permits, and limitations on the length of
stay and transferability of employment in the overseas market. All of
these restrictions raise the direct and indirect costs (due to delays and
uncertainty) of entering the foreign market, thereby often eroding the
cost advantage of the foreign service supplier and curtailing the scope
for trade in services via mode 4.

Often temporary workers may be
subject to a two-permit entry
procedure, one for an entry visa and
another for a work permit

A case in point is that of software professionals who require work
permits/visas to provide on-site software services in overseas markets
such as the US. Time consuming and burdensome procedural
requirements are involved in obtaining work permits and visas.
Employers filing for such work documents on behalf of foreign workers
must meet certain preconditions such as providing evidence of an
extensive search for a local person before hiring a foreign national,
meeting stringent advertising requirements and search specifications,
and demonstrating the unfeasibility of training a local person. Failing
all these other avenues, only then can an application be submitted for
a foreign worker. There may also be additional requirements specifying
that the foreign worker must train a local person for replacement within
a certain time period, or age and residency based restrictions.
The application process itself can be quite burdensome. A typical
application requires exhaustive details about the employer, the job,
efforts to find local personnel and evidence of failure to do so, details
of the candidate in terms of his experience, skills, and training, and
verification of other personal details. The filing and processing of
information may take anywhere from 2 weeks to over two months, or
even longer, at times almost a year, due to the application
requirements. Often temporary workers may be subject to a two-permit
entry procedure, one for an entry visa and another for a work permit.
It may be necessary in some cases to leave the passport in the embassy
during the processing period, anywhere between a week to one month,
during which time the service provider or business visitor is unable to
travel to another country as he does not have his travel documents.
Such long and tedious processes hurt service sectors where personnel
need to be shipped overseas at short notices and where delays mean a
loss of opportunities and business. This is a major impediment to the
smooth flow of exports of many services.

The principle underlying the wage
parity requirement is that overseas
nationals are to be hired to address
the shortage of suitably qualified
service providers in the host country...

There are also conditions that are attached to entry, especially for
contractual and employment based service providers, which can delay
the labour certification process and issuance of the visa/work permit.
One such condition is wage parity. It is required that wages paid to
foreign service providers be at par with those that would have been
paid for a local person in the same position and with similar
qualifications. The principle underlying the wage parity requirement
is that overseas nationals are to be hired to address the shortage of
suitably qualified service providers in the host country and not to save
money by hiring cheap labour from abroad. However, the wage parity
requirement also acts to negate the cost based advantage of many
developing countries in exporting labour-intensive services and works
against the very concept of comparative advantage based on cost
differentials.40
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The work permit usually pertains only
to the specific job detailed in the
application and does not permit the
individual to take up any other work
in the host country

There are also numerical ceilings on visas and work permits in major
host countries. For instance, the US puts a cap on the number of H-1B
visas, its employment based visa for temporary workers, and varies
this ceiling depending on economic conditions and lobbying by its
domestic industry associations. The cap on the H1B visa was raised
from 65,000 to 110,000 and further to 195,000 at the time of the IT
boom in the late 1990s. This ceiling has now reverted to the original
ceiling of 65,000, following the recent downturn in the US economy.
Such cyclical changes in quantitative ceilings on entry create
uncertainty. Moreover, they tend to hurt certain service sectors such
as software more than others, as the majority of temporary contractbased employment in this sector occurs under the H1B visa. Such limits
also result in efforts to circumvent the visa cap by sending persons
under other visas, such as the intracompany transferee (ICT) visa
category (L-1 visa in the US), where conditions are less stringent,
processing is faster, and various conditions like wage parity are not
applicable. Many companies are known to have brought in service
providers under L-1 and then subcontracted them to perform activities,
which would normally qualify for H1B visas. Thus, such administrative
barriers result in manipulation of the visa system, and cause a blurring
of boundaries between different categories of visas, and may ultimately
not be that effective in achieving their actual purpose.
Restrictions also apply to natural persons after they enter the foreign
market. For instance, there are limitations on the transferability of
work permits and mobility of the provider after he enters the host
country. The work permit usually pertains only to the specific job
detailed in the application and does not permit the individual to take
up any other work in the host country. To transfer, the entire
application process may have to be repeated. While such provisions
are intended as safeguards to prevent foreign labour from entering
the host country’s permanent labour market, they limit the flexibility
of moving service personnel to various client sites to render the service
and act as a disincentive to hiring foreign nationals.

Employers who hire workers under
certain visa categories, such as the
H1B, H1C, H2A, and H2B categories,
are first required to seek labour
certification through the US
Department of Labour (DoL)

There are also difficulties that temporary service providers experience
with extensions and renewals of their visas and work permits, which
may be subject to stringent conditions, re-application requirements,
and high fees. Often, after the long wait in filing and processing
information, only a single entry permit may be granted, thus requiring
the service provider or company to undergo the same cumbersome
process once again. Such procedures may discourage companies,
typically smaller ones, from hiring foreign nationals and may force
them to use local persons who may be in short supply and costlier.
3.1.1 Case of the US41
The administrative requirements for issuance of non-immigrant visas
in the US help illustrate the preceding points. The hiring of foreign
workers for employment in the US normally requires approval from
several government agencies. Employers who hire workers under
certain visa categories, such as the H1B, H1C, H2A, and H2B
categories, are first required to seek labour certification through the
US Department of Labour (DoL). However, this does not guarantee
issuance of the visa. The employer must petition the Bureau of
Citizenship and Immigration Services (BCIS) for a visa, after receiving
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the DoL’s approval. Only following this petition does the Department
of State (DoS) issue a visa number to the foreign worker for entry into
the US. Thus, multiple departments and agencies are involved in
regulating the immigration process.

...the process to obtain an employment
based temporary labour certification
(H2A, H2B) usually takes months
through the state agency and the
DOL’s regional office

There are five steps that must be met to obtain labour certification.
First, the employer must ensure that the position meets the qualifying
criteria for the requested programme (e.g., H1B’s need to have a
bachelor’s degree in a specific specialty). Second, the employer should
complete the Employment and Training Administration (ETA) form
designated for the requested programme. This includes obtaining
supporting documentation. Third, the employer must ensure that the
wage offered equals or exceeds the prevailing wage for the occupation
in the area of employment. Fourth, the employer must ensure that the
compliance issues concerning hiring of foreign workers are completely
understood. And fifth, the completed ETA form has to be submitted to
the designated DoL office for the requested programme.
The processing time for labour certifications can vary from several
months to even several years, due to the large number of administrative
requirements that are involved.42 Currently, the process to obtain an
employment based temporary labour certification (H2A, H2B) usually
takes months through the state agency and the DOL’s regional office.
There are two main reasons for the delay in the labour certification
process. One main reason is the wage parity condition. The time needed
to determine the prevailing wage varies from state to state, from
anywhere between one to four weeks. The second main reason is the
employer search requirement. Employers are required to post a notice
to hire H1B’s for at least 10 days in the workplace. They have to place
a job order with the local employment office, and an advertisement in
a publication for at least three days. Such burdensome procedures
and documentation requirements certainly make it less attractive for
employers to hire foreign workers.

The annual cap of 65,000 new H1B
workers was reached in mid-February
of 2004, within less than five months
into the fiscal year, with 22,000 H1B
applications still pending from the
previous year

Apart from these formalities, employment for certain categories of
temporary workers is subject to numerical limitations. As noted earlier,
there are annual ceilings on the number of H1B (specialty occupations)
and H2B (occupations in which persons providing services cannot be
found in US) and H1C categories. For instance, currently there is an
annual quota of 65,000 visas under the H1B category, of 500 visas
under the H1C programme for registered nurses, and 66,000 visas per
year for H2B workers.43 The annual cap of 65,000 new H1B workers
was reached in mid-February of 2004, within less than five months
into the fiscal year, with 22,000 H1B applications still pending from
the previous year.44 In addition, due to the setting aside of nearly 7,000
H1B visas for Chile and Singapore as part of recent US free-trade
agreements with those countries, effectively only 36,000 new H1B visas
were available in 2004.45 Indian IT professionals were prevented from
entering the US market (on a new H1B visa) until October 2004 due to
the early exhaustion of such visas in that year.
There are also domestic regulations concerning length and extension
of stay, accompaniment by family members, travel within the US, and
change of admission status. In addition to these federal level
regulations, in some sectors there are also regulations by state
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governments and professional associations at the sub-federal level.
Thus, there are multiple layers of administrative requirements, which
constrain mode 4 exports to the US market, by limiting numbers and
by raising the costs of entry.

...middle and lower level service
professionals moving on contracts or
in an independent capacity face
stringent admission requirements and
procedures with respect to conditions
on wages and prior employment

3.1.2 Biases and discretion in admission of foreign workers
There are also biases in migration regimes towards higher skilled
categories of workers. For instance, work permit applications and visas
for higher skill and functional levels, such as intracompany transferees
(ICTs), are easier to obtain than permits for personnel such as coders
or systems analysts. In particular, migration regimes are liberal
towards movement which is associated with the establishment of
commercial presence while middle and lower level service professionals
moving on contracts or in an independent capacity face stringent
admission requirements and procedures with respect to conditions on
wages and prior employment. Entry is even more difficult for service
providers at lower skill levels, such as artisans and tradesmen, who
may be technically competent in their trade and qualified on the basis
of work experience, but are not highly educated or qualified
professionally. Since most developing countries, including the South
Asian countries, have a comparative advantage in contract based and
independent movement of workers and are typically not in a position
to establish commercial presence overseas given the high capital
requirements, such biases constrain their ability to export through
mode 4.
In recent years, these biases have been accentuated with the
introduction of new migration schemes to encourage entry of skilled
workers into the industrialised countries. These schemes target
particular occupations and thus create an uneven playing field between
different sectors and categories of workers. The Australian and US
visa systems are cases in point.

For the year 1999-2000, Australia
issued an extra quota of 5,000 places
in addition to the 35,000 places
already designated for skilled workers

Both Australia and the US focus on temporary entry by the highly
skilled.46 In Australia, 73.5 percent of entrants under the temporary
business category fall under the two highest skill groups of managers/
administrators or professionals compared to 38.8 percent of the total
Australian population. In addition to managers, executives, and
specialists, Australia’s visa schemes cater to those with recognised
skills in specific areas or those associated with investment. In recent
years, temporary residence business visas have been issued in large
numbers to meet shortages of computing professionals and there has
been priority processing for nurses, another key area of high demand.
For the year 1999-2000, Australia issued an extra quota of 5,000 places
in addition to the 35,000 places already designated for skilled workers.
Immigration statistics for the US similarly reveal the relative
importance of skilled workers in overall temporary admissions into
the US. For instance, temporary business visitors constitute the largest
class of admissions (1.3 mn entrants between 1995 and 1999) followed
by specialty occupations (H-1Bs) across industries as wide ranging as
IT, engineering, consulting, accounting, and architecture (384,191
admissions in 2001), and intracompany transferees (L-1s) (328,480
admissions in 2001). All three categories fit under the highest skill
groups. In the recent past, the US increased the number of specialty
occupation visas, as noted earlier, to enable more skilled workers,
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especially in the IT profession, to enter the US market. In addition to
the bias towards managerial and professional groups, the US also has
special visa schemes to address shortages in specific skilled occupations
like nursing.

...Singapore changed its regulations
for the issuance of work permits to
encourage larger numbers of foreign
entrepreneurs and foreign skilled
workers

...the US H-2B scheme for temporary
non-agricultural workers performing
services that are not available in the
US is subject to a quantitative ceiling
of 66,000 per year

In recent years, many other host countries have also changed their
immigration regulations to encourage temporary migration,
particularly by skilled workers, mainly to address shortages in various
skilled professions like computer-related services and medicine. For
instance, Singapore changed its regulations for the issuance of work
permits to encourage larger numbers of foreign entrepreneurs and
foreign skilled workers. The UK created a new type of visa to select
highly qualified persons on the basis of a point system, for employment
in the country. Canada amended its point-based selection system in
June 2002 in order to better identify candidates who were required by
the Canadian labour market.47 In August 2000, Germany introduced a
policy to hire 20,000 information technology specialists for a period of
five years. And, even a nontraditional host market like Japan recently
altered its policy to encourage entry by skilled workers, by extending
the initial duration of stay from six months to one year.48
In contrast, entry by low-skilled and semi-skilled workers is mainly
governed by bilateral Labour Agreements and seasonal and guest
worker programmes, usually between governments, employers, and
industry representatives. These agreements are typically for shorter
periods, usually less than one year, with strict conditions to prevent
renewals and extensions and transferability between employers. They
are also subject to quantitative ceilings on the number of visas per
year and require some form of certification before admission is granted.
There are requirements to return to the source country upon completion
of work and a specified gap of some period before readmission is
allowed. There are also specifications regarding terms and conditions
of operation, such as on wages and hours of work within the host
country, to ensure worker welfare and address employers’ concerns.
For example, the US H-2B scheme for temporary non-agricultural
workers performing services that are not available in the US is subject
to a quantitative ceiling of 66,000 per year. It requires certification
from the US DoL attesting to the need for such workers from overseas
and that such entry will not result in any adverse local labour market
effects. Moreover, the employer’s need cannot be continuous and must
be one time, seasonal, peak load, or intermittent and any extensions
are subject to recertification. South Asia has only a few bilateral
arrangements with other countries, for select categories of workers,
such as nurses. On the whole, low skilled movement from South Asia
does not benefit from predictable immigration regimes. There have
been occasions when major host countries, such as the UAE, have
stopped issuing visas to low skilled service providers from the
subcontinent in view of changing domestic market conditions and
requirements.49 Such unpredictability in migration regimes is another
constraint to mode 4 exports from South Asia.
Another increasingly important source of discretion in immigration
regimes is the need to defend national security, particularly after the
September 11 attacks. In November 2001, the US State Department
announced that there would be increased security checks on all male
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non-immigrant visa applicants between ages 16-45 from Arab or
Muslim countries. This has resulted in an additional 20-day waiting
period, which enables name checks against FBI databases. From
January 5, 2004, every person entering the US with a visa at US
commercial international airports, and in 14 major seaports, is being
electronically fingerprinted and photographed at immigration
inspection stations. Non-immigrant workers have to notify the INS of
any change of address or employment. While such anti-terrorism
measures may be necessary for US security, the operational modalities
of such regulations have tended to be discretionary and biased against
workers from certain countries, including those from South Asia.
...in March 2003, over 200 Indian IT
professionals were rounded up
detained, and ill-treated by the
Malaysian police in Kuala Lumpur

...the ultimate objective of the ENT is
to restrict market access to foreign
service providers based on some
assessment of the necessity of allowing
entry into the host market...

There have also been ethnic and nationality related biases in the
treatment of foreign workers, including workers from South Asia, in
several host countries. For instance, in March 2003, over 200 Indian
IT professionals were rounded up (along with other Indians), detained,
and ill-treated by the Malaysian police in Kuala Lumpur.50 Although
the Malaysian government ordered an investigation into this incident,
the actions were explained as being part of constant efforts by
Malaysian authorities against illegal immigrants. However, there
appeared to have been an ethnic bias to this raid and no irregularity
was found among the IT professionals who were detained.51 A similar
incident occurred in 2002 against Indian IT professionals in the state
of Texas in the USA. Several Indian IT workers were rounded up,
handcuffed, and made to parade publicly. There have also been
instances of bans imposed on recruitment of certain kinds of workers
and sudden repatriation of South Asian workers, such as Bangladeshi
migrants from Malaysia, following the economic crisis in that country
in 1997.52 These incidents indicate that in addition to discretion and
biases in entry norms, there is also a lack of transparency and fairness
and a lot of arbitrariness in post-entry norms and conditions concerning
foreign workers.
3.2 Economic Needs Test53
One of the most pervasive measures affecting movement of natural
persons (and also commercial presence by foreign service providers) is
the economic needs tests (ENTs). The latter may take the form of labour
market tests, management needs tests, or manpower planning
requirements, or other types of tests and conditions. In the context of
mode 4, ENTs are most prevalent in areas like medical and dental
services and professional and business services like engineering. They
tend to cover categories like contractual and employment based
temporary workers such as specialists, technicians, and other
professionals, while often excluding the category of ICTs. ENTs also
apply to some lower skilled occupations such as construction work,
tour operator services, and taxi services.54
While the ultimate objective of the ENT is to restrict market access to
foreign service providers based on some assessment of the necessity of
allowing entry into the host market, its application varies across
countries. In some cases, it is conducted on a case-by-case basis, for
instance, as each application for licence or permit is submitted, while
in other cases, such tests may be conducted periodically. The purpose
of the test may also vary. For instance, the test may be applied to
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determine the issuance of a licence or permit or authorisation to a
foreign service provider, or it may be applied to determine the need to
allow entry to additional service suppliers based on local market supply
and demand conditions, or it may be used to determine the number of
foreign service suppliers to be allowed entry. The US applies ENTs in
the form of pre-admission and post-admission checks, where the most
rigorous measure is the pre-admission check, which may take as long
as two years to complete. In some cases, ENTs are combined with
quantitative restrictions and the total number of service suppliers
allowed to enter in a specific sector may be subject to an ENT.

The main problem with ENTs is their
lack of clearly established criteria
and procedures for application,
making them unpredictable, nontransparen, and arbitrary barriers to
mode 4

The main problem with ENTs is their lack of clearly established criteria
and procedures for application, making them unpredictable, nontransparen, and arbitrary barriers to mode 4. The substantive content
of ENTs and how the findings of these tests are translated to undertake
decisions on mode 4, either in quantitative terms or otherwise, is not
generally known to affected countries. There is also no clear definition
of what constitutes an ENT. In particular, there is no uniformity in
the objective of an ENT with some countries using the concept of needs
tests, others referring to labour market tests, others to local
unavailability of a service, and yet others to needs based quantitative
limits. Hence, the meaning of ENT is quite broad. Moreover, there is
also some lack of clarity on whose perspective an ENT should be
administered from, whether it is to be administered from the point of
view of consumers or that of market incumbents, whether it should
take into account considerations of overall economic efficiency, or
equity. Such lack of precision in the definition, objective, criteria, and
administration of ENTs makes them potentially discriminatory.
3.3 Recognition related barriers
Lack of recognition of qualifications, skills, or experience is one of the
most common barriers affecting movement of natural persons. It either
denies market access altogether to foreign service providers or induces
such suppliers to perform in a capacity that is below their level of
qualifications (academic or otherwise).

MRAs are mostly used in certified and
licensed professions like medical and
accountancy services where there are
established international standards
and practices...

There are several different mechanisms that are used to assess
qualifications and skills for entry purposes. One important mechanism
is mutual recognition agreements (MRAs), which are signed between
two countries or groups of countries, at the national or the sub-federal
levels for specific sectors and occupations and are typically
administered by relevant professional bodies and associations. MRAs
are mostly used in certified and licensed professions like medical and
accountancy services where there are established international
standards and practices, and benchmarking and determining crosscountry equivalence is feasible. Another mechanism for according
recognition is a test of competence. The latter may take various forms,
including an employer interview or test; an on-the-job competency
assessment – during or after a period of service, a probationary or
trial period of supervised work, an examination of knowledge, skills,
and language abilities, and an assessment of credentials or paper
qualifications, where institutions or individuals are assessed for
comparability, ‘substantial’ equivalence or equivalence. Such tests may
be implemented by employers, by government agencies, or by
professional bodies and associations.
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Although recognition schemes, whether formal ones like MRAs or
otherwise, have public policy objectives like ensuring quality and
standards of services and protecting consumer and national interests,
and thus are not per se protectionist, it is in their implementation and
procedural aspects that they may act as market entry barriers. They
may impose additional costs or curtail the scope for practice. A few
cases from selected services that are commonly subject to such
requirements help illustrate the point.

...MRAs have public policy objectives
like ensuring quality and standards of
services and protecting consumer and
national interests, and thus are not
per se protectionist...

For example, in the absence of MRAs in areas such as nursing and
dental services between the host and source country, the foreign worker
may be required to take host country examinations and undergo tests
of competence in order to qualify for practice in these host markets.
This applies to Indian health care professionals who wish to practice
in countries such as the US, the UK, and Australia, as their
qualifications are not recognised in the latter markets. These
recertification and competence tests are subject to various problems of
administration and bias (discussed at length later in this paper).
Moreover, they impose financial and time related costs, and tend to
create an uneven playing field between countries that are party to
such MRAs and those that are not, or between preferred source
countries (for historical, cultural, or other reasons) and others. This
problem of certification and verification of qualifications is even more
difficult in the case of lower skilled occupations such as repair and
maintenance services, masonry and construction work, where there
may be no formal paper qualifications. Actual demonstration of work
quality may be the only means of judging competence. Further, lack of
clearly specified criteria for judging uniformity between qualifications
of different countries may lead to discretion in granting entry.
There may also be procedural requirements such as registration with
local bodies or associations in order to be able to practice, but
registration may not be possible without passing the certification exam.
Thus, multiple layers of eligibility and prior conditions may apply.
Moreover, even multiple levels of certification may be involved, such
as at the sub-federal and provincial levels. For example, in the case of
legal services in the US, one is required to pass the local state bar
exam in order to register with the state bar association. This process
would need to be repeated if the person wants to practice in another
state. Similarly, in a sector like architectural services, state and
provincial licensing requirements are present, thus effectively
curtailing the geographic scope of practice or forcing the service provider
to undergo multiple certifications in order to have geographic mobility
within the host market.

Recognition accorded through
registration or licensing may also be
subjected to discriminatory
requirements, like residency and
nationality conditions

Recognition accorded through registration or licensing may also be
subjected to discriminatory requirements, like residency and
nationality conditions. Non-residents or foreign nationals may not be
allowed to practice in certain sectors or may be restricted to practice
only certain types of activities within the sector. For instance, in the
legal services sector, non-resident or non-national legal professionals
are often only allowed to acts as counsellors and consultants, but are
not allowed to represent clients in court or sign any legal documents.
In addition to outright rejection or acceptance of foreign service
personnel on the basis of various recognition requirements, there are
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...an assessment approach may fall
short of truly assessing a person’s
knowledge and skills as it may only
take into account formal
qualifications, or have a bias towards
assessing local knowledge and
domestic regulations...

...developing countries are at a
disadvantage with regard to
recognition arrangements due to the
absence of national recognition
systems and professional bodies for
many services in developing
countries...

also sectors where the application of such measures is highly
discretionary. The latter problem is common in services where there
may be no clearly specified international or other criteria for judging
equivalence between home and host country qualifications and work
experience, where there may be no established licensing and
certification mechanisms, where non-academic qualifications and work
experience may be important, and where there may be no institutional
and regulatory mechanisms. Thus, self-employed, independent
movement or contractual movement in non-accredited professions and
trades, tend to be most subject to such discretion. Services in point
include IT and engineering services, and trades like plumbing, welding,
and carpentry. In the software services area, for instance, the US
requires software professionals to have three years post-graduation
experience in the occupation and a degree directly related to it.55
However, as pointed out by the Indian IT industry, software personnel
from developing countries such as India may have the skills to deliver
the service even with 1 to 2 years of experience due to their strong
engineering base and background. The discretion and uncertainty in
recognising previous experience and qualifications amounts to a barrier
for developing countries.
There may also be inherent problems with the implementation of
recognition requirements due to lack of clarity on substantive elements
of recognition and inherent biases that may be present in
implementation, especially against certain types of service providers
more than others. For instance, an assessment approach may fall short
of truly assessing a person’s knowledge and skills as it may only take
into account formal qualifications, or have a bias towards assessing
local knowledge and domestic regulations, or may use unfamiliar
examination formats. Assessment can also involve prohibitive fees for
the applicant or heavy administrative costs. Furthermore, the
assessment of paper qualifications may not be the optimal way of
measuring true competencies of the persons involved. Lack of clarity
on issues such as what constitutes competence, how non-academic
qualifications like work experience are to be judged and their
comparability with academic qualifications, what constitutes
comparable training and standards across countries and how to bridge
such differences, create scope for discretionary application of
recognition schemes. It is also important to note that developing
countries are at a particular disadvantage with regard to recognition
arrangements due to the absence of national recognition systems and
professional bodies or industry associations for many services in
developing countries, the dissimilarity of their training systems and
regulatory regimes from those of developed countries, and their lack
of technical and regulatory capacity to undertake negotiations on
mutual recognition. In sum, although recognition requirements may
be justified on public interest grounds, they may in practice create
significant obstacles to free flow of service providers across countries.
3.3.1 State and subfederal requirements56
Recognition requirements in licensed professions like accountancy,
legal, and health services are also subject to subfederal regulations at
the state and provincial levels in countries such as the US and Canada.
The licensure is often the responsibility of each individual state/
territory/province.
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The main licensing organisations of
the accounts profession in the US are
the 54 State Boards of Accountancy,
the American Institute of Certified
Public Accountants (AICPA) and the
54 state societies of CPAs

The US’ GATS commitment schedule
in accountancy services highlights
that 14 US states require an in-state
office and 25 states require in-state
residency for licensing foreign
accountancy professionals

Take the case of accountancy services, where, as shown in Table 8 of
the Annexe, there is movement of Indian professionals to the US. The
main licensing organisations of the accounts profession in the US are
the 54 State Boards of Accountancy, the American Institute of Certified
Public Accountants (AICPA) and the 54 state societies of CPAs. The
State Boards of Accountancy are agencies of state governments and
each state board operates under legislation enacted by the concerned
state. As India does not have a mutual recognition agreement with
the US in the accountancy services sector, Indian accountants who
plan to work in the US must apply to the licensing board in the state
or territory in which they wish to practice. They must not only meet
the requirements of that licensing board with respect to education and
experience, but must also pass licensing examinations.
The process involves three steps in most US states. Firstly, service
providers must apply to the state board of accountancy for the state in
which they wish to register. They must provide details of their
qualifications, which are then assessed by a foreign credentials
evaluator, at a fee ranging from US$90 to US$160 for academic
credentials, along with extra fees for shipping costs. The minimum
eligibility condition is the equivalent of a US Bachelor’s degree.57
Secondly, once the application to the state board is accepted, the
applicant must pass the AICPA Uniform Final Examination, which is
a professional licensing examination used by all state accountancy
boards to ensure that CPA applicants possess a mastery of technical
knowledge needed to enter the CPA profession. Foreign professionals
must take tests in four subjects, auditing and attestation, business
environments & concepts, financial accounting and reporting and
regulation. The cost of taking the exam varies across state jurisdictions,
but the estimated costs for first-time candidates applying to take all
four sections is huge, in the range of US$575-US$800.58 Thirdly, after
passing the CPA exam, applicants in most states need to satisfy
additional requirements for receiving a license, such as passing an
ethic exam of the respective state. They must meet work experience
requirements, which are typically specified at around 12 to 24 months.
They must also pay the appropriate license fee for the state. These
fees vary across states, costing around US$100-200 in California as
opposed to US$330 in Washington State. Some states may also require
an in-state office or in-state residency for licensure purposes. The US’s
GATS commitment schedule in accountancy services highlights the
fact that 14 US states require an in-state office and 25 states require
in-state residency for licensing foreign accountancy professionals.59
Further, one state also requires US citizenship for licensing.
Thus, foreign accountancy professionals face a time consuming and
costly licensing process in the US. Nationality, establishment and
residency conditions constrain market access even if other qualification
requirements are met. In addition, there are also requirements in some
states that a specified number or fraction of the owners of an accounting
firm be local citizens/ residents and members of an approved
professional organisation, which implicitly curtail the scope for
provision of such services by foreign professionals. It is also important
to note that even if restrictions appear to affect domestic incumbents
and foreign entrants similarly, the foreign service provider is likely to
be more adversely affected, as he/she is at an initial disadvantage in
entering a market that is dominated by domestic incumbents.
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Similarly, in the legal profession, since qualifications from South Asian
countries are not recognised in the US, professionals from South Asia
who wish to practice in the US must obtain an additional degree from
an approved law school in the US. They must also pass a bar
examination, and satisfy the bar’s other eligibility requirements. Even
after satisfying these requirements, some jurisdictions in the US may
permit them only to work as foreign legal consultants and, further,
only to advise on the law of their home country

Indian medical graduates wanting to
go to the US have to clear the US
Medical Licensing Examination
(USMLE) in order to be certified and
be able to practice

South Asian nurses are required to
pass the Commission on Graduates of
Foreign Nursing Schools (CGFNS)
exam in order to practice in the US

Likewise, health professionals from South Asia must recertify in the
US and the UK. In the US they must pass the Educational Council for
Foreign Medical Graduates (ECFMG) exam for doctors and in order to
be recognised as a specialist, certification is required by a specialty
board following a three to five year programme that includes work in a
recogniserecognised hospital. Moreover, as the requirements vary
across states in the US, these professionals must meet the specific
requirements of the state where they plan to work. Indian medical
graduates wanting to go to the US have to clear the US Medical
Licensing Examination (USMLE) in order to be certified and be able
to practice. This examination, which is also applicable to US medical
students, assesses knowledge and understanding of basic biomedical
science as well as clinical science.60 In the UK, medical graduates and
postgraduates from South Asia are subject to stringent certification
requirements. They are required to take a PLAB (Professional and
Linguistic Assessment Board) examination. Only after clearing the
PLAB are they entitled to registration, and to a job in the UK. However,
here again there are limitations, as the registration is for only a limited
period of five years and the PLAB exam can be taken only in the UK.
Postgraduates are subject to further requirements in order to be eligible
to practice, despite holding a MD or MS degree from their source
country. They are required to clear the fellowship or membership and
only after clearing an open general examination are they eligible for
selection to a consultant’s post.61 Similar procedures for certification
and registration apply to foreign medical graduates seeking to practice
in Canada and Australia.
Even in countries where medical qualifications of South Asian health
care professionals are recognised, such as in the Middle East, Africa
and parts of Asia, some of these host countries are now beginning to
require South Asian medical graduates and postgraduates to undergo
examinations to qualify for practice. In addition, there is also reported
discrimination against medical graduates from the subcontinent in the
Middle East, in terms of the compensation they receive relative to
professionals holding equivalent English or US medical degrees.62
There are similar problems of recognition in the case of nurses,
technicians and other paramedical staff from the subcontinent. Nursing
and technical qualifications from Indian institutions are not recognised
in the developed countries. South Asian nurses are required to pass
the Commission on Graduates of Foreign Nursing Schools (CGFNS)
exam in order to practice in the US. In addition, there are stringent
documentation requirements for processing the application and for visa
and placement, which can cause major delays in going overseas.63
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3.4 Other barriers
Trade through movement of natural persons may also be adversely
affected by domestic policies, which tend to favour domestic service
providers over foreign suppliers of services. One common source of
discrimination against foreign service providers is government
procurement and sourcing policies. Some commonly affected sectors
include education, data processing, construction, and consultancy
services. Governments may give procurement preferences to domestic
suppliers of services in tendering processes for sectors like construction
and consultancy services. They may also reserve or prefer to contract
government work to domestic as opposed to foreign service suppliers.
They may also grant price-based preferences to domestic suppliers.
Another policy-based source of
discrimination between foreign and
domestic service providers is the
requirement of government approval
or authorisation for entering certain
service activities

Another policy-based source of discrimination between foreign and
domestic service providers is the requirement of government approval
or authorisation for entering certain service activities. These approval
procedures not only tend to favour domestic service providers, but in
some cases may also altogether preclude entry by foreign service
providers. The criteria for authorisation and failure to grant permission
are often not defined and thus entry is subject to discretionary approval
by government authorities.
Government subsidisation policies also create an uneven playing field
between domestic and foreign service persons. There are often explicit
and implicit subsidies given to domestic service suppliers in sectors
like construction and engineering services. For instance, some
governments subsidise pre-feasibility studies for construction and
engineering projects to domestic service providers. In addition, rules
with regard to accounting or advertising practices, and consumer
protection laws may also potentially discriminate against foreign
service providers. Foreigners are not eligible for many subsidy schemes,
and cannot buy real estate in many states of the United States. Loans
by the Federal Small Business Administration are restricted to US
citizens or companies that are 100 percent owned by US citizens and
whose directors are all US citizens.64 Such differences in treatment,
although often guided by national interest and public policy objectives,
put foreign service providers at a disadvantage.

In the US, a non-immigrant working
temporarily may be subject to a heavy
tax burden due to the structure of
taxes and benefits available to
resident versus non-resident aliens

Apart from policies, which may affect the competitiveness of foreign
service suppliers and thus their ability to enter another market,
policies, which affect earnings and conditions of stay, can also act as
non-tariff barriers. One such constraining factor is taxes. In the US, a
non-immigrant working temporarily may be subject to a heavy tax
burden due to the structure of taxes and benefits available to resident
versus non-resident aliens. There are four major components of tax for
any worker in the US, namely, federal income tax, state tax, social
security tax, and Medicare tax. In the absence of a double taxation
avoidance treaty, income from any US source is taxable whether it is
received while the foreign worker is a non-resident alien or a resident
alien. The amount of tax depends on a foreign workers filing status
and is important for determining the deductions and credits he can
avail. For instance, resident aliens can claim personal exemptions and
exemptions for dependents in the same way as US citizens, while nonresident aliens generally can claim only one personal exemption. Thus,
a temporary worker who is in the US for a short time period may be
subject to a high tax burden.65
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...the application of the national
treatment (NT) principle to social
security taxes effectively amounts to
double taxation of the foreign service
provider’s earnings...

Service providers are also required to make social security and other
contributions in the absence of totalisation agreements between the source
and host country governments. However, they are not eligible for receiving
the associated benefits. For example, South Asian professionals must make
social security and Medicare contributions to the US government. These
contributions are required despite the fact that the service provider is on
deputation abroad for a period, which is less than the period of stay required
to avail of social security benefits in the future (ten years in the case of the
US). The service provider not only pays social security taxes in the US,
but may also be making equivalent contributions back home, and also
does not recover his contributions upon returning to the home country. In
effect, the application of the national treatment (NT) principle to social
security taxes effectively amounts to double taxation of the foreign service
provider’s earnings, and is akin to a trade tax or disguised tariff that
erodes his earnings. The current contribution rate, also known as the
FICA tax rate, is 7.65 percent for employees and 15.30 percent for selfemployed workers. The social security tax rate is 6.2 percent on earnings
of up to US$87,900 and the Medicare rate is 1.45 percent on all earnings.
Likewise, other policies of national treatment, such as insistence of
minimum wages or wage parity may have the effect of nullifying costquality based competitive advantage of developing country service
suppliers. While it can be argued that such conditions, especially the
payment of minimum wages to unskilled or semi-skilled foreign
suppliers, are required to ensure labour standards and are in the
interests of such workers, they are analogous to conditions of price
equalisation or minimum prices in the case of merchandise exports.
In sum, there are numerous explicit and implicit barriers to services
trade through movement of natural persons. Although such measures
are not necessarily motivated by protectionist reasons, in practice they
have the effect of inhibiting such trade by raising costs, creating
opaqueness, uncertainties and discretionary scope, reducing earnings,
and ultimately even undermining the very basis for such trade.
3.5 Domestic constraints to South Asia’s mode 4 exports

In India, degrees recognised by the
Medical Council of India (MCI) are
based on examinations that are set by
individual states with very different
standards of training and institutions

It is important to recognise that there are also domestic constraints to
mode 4 exports from South Asia. Chief among these constraints is the
standard and quality of service providers. For instance, in the case of
healthcare services, there is a lot of disparity in standards of training
for doctors in the region. In India, for example, degrees recognised by
the Medical Council of India (MCI) are based on examinations that
are set by individual states with very different standards of training
and institutions. This is unlike the case in the US or the UK where
degrees are conferred on the basis of a common countrywide
examination ensuring uniform standards for all those who qualify. In
India, degrees from different institutions and regions of the country
are not equivalent. A degree from the All India Institute of Medical
Sciences is not equivalent to a degree from a regional university, though
both institutions may be recognised by the MCI. The problem of nonuniform training standards and the current certification system is in
turn one of the major impediments to the recognition of Indian medical
professionals abroad, as graduates from reputed institutions carry the
burden of being clubbed together with poorly trained graduates from
lower rung institutions.
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In the case of nurses and technicians also, there is a lot of disparity in
domestic training standards. Degrees or diplomas conferred by different
institutions are not necessarily equivalent. In India, nursing degrees
or diplomas are under the purview of individual state nursing councils
giving rise to divergent standards across states. In the case of
technicians, the problem of standards is all the more severe as there
are no regulatory bodies in the region to ensure minimum standards
and training via a common curriculum and examination.

In India, nursing degrees or diplomas
are under the purview of individual
state nursing councils giving rise to
divergent standards across states

These shortcomings in training and certification are exacerbated by
infrastructure and technical constraints in the health care sector in
South Asia. For instance, there is inadequate quality and availability
of medical supplies and equipment in training institutions and lab
and clinical facilities are often of poor standards. There is also lack of
coordination between private and public sector medical colleges and
hospitals in the present educational framework. For instance, trainees
in medical colleges may have adequate clinical material but may not
have adequate supply of high-tech equipment, while trainees in private
and public sector hospitals may have sufficient high-tech equipment
but not enough supply of clinical material. Such constraints adversely
affect the quality of medical training in the region and thus the quality
of health care providers and their prospects for recognition and market
access to other countries.
Similar issues of quality and standardisation of services are becoming
important in the IT services sector. Due to the surge in demand for IT
professionals, there has been a rapid growth in the number of IT
training institutions within the country. However, there has not been
sufficient standardisation of these institutes, many of which are in
the non-formal sector. There is growing concern in the industry and in
the government about possible dilution of quality and standards of
training in this sector, which could hurt mode 4 exports of such services.
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Chapter 4

GATS and Mode 4: Significance
for South Asian Countries

...South Asia has an interest in
securing more open and predictable
entry into certain industrialised as
well as developing country markets, in
both highly skilled, semi-skilled and
low skilled services

The preceding discussion has clearly highlighted the significance of
mode 4 for South Asian countries. It has also indicated that South
Asia has an interest in securing more open and predictable entry into
certain industrialised as well as developing country markets, in both
highly skilled, semi-skilled and low skilled services. Thus, the region’s
negotiating strategy has to be multi-pronged, both in terms of markets
as well as sectors, skill levels, and occupational categories. To the extent
that some of the destination countries, mainly some in the Middle East
(Saudi Arabia, UAE), are not yet members of the WTO, mode 4 issues
would need to be tackled bilaterally with the concerned host country
governments and establishments.
The following discussion provides an overview of mode 4 and its
treatment under the GATS framework. It also outlines the key features
of the existing GATS commitments and offers in mode 4, across all
countries and specifically for countries that are important destination
markets for South Asia and the IT and health services sectors which
are important for South Asia’s mode 4 exports. The discussion shows
the limited nature of liberalisation that has occurred so far in mode 4,
both generally as well as in the markets, sectors, and skill categories
that are of interest to South Asia.

The GATS also consists of various
provisions and annexes, which provide
the overall framework and disciplines
to guide the negotiations and the
liberalisation process in the service
sector

4.1 An overview of the GATS framework
The GATS divides services trade into four modes of supply. These
include cross-border supply or mode 1, consumption abroad or mode 2,
commercial presence or mode 3, and movement of natural persons or
mode 4. Members make market access and national treatment
commitments in each of these four modes of supply, i.e., a total of 8
commitments for each activity. These commitments are sectoral, made
in sectors which members are willing to table for negotiations, and
horizontal, made across all sectors that have been committed. There
are three types of commitments, namely, full commitments, which
means that no restrictions are imposed, partial commitments, which
means that some limitations are imposed, and unbound commitments,
which means no commitments are made. The GATS also consists of
various provisions and annexes, which provide the overall framework
and disciplines to guide the negotiations and the liberalisation process
in the service sector.
The GATS provides member countries with a lot of scope for flexibility
in the commitment process and in interpreting its various disciplines
and definitions. Many of its provisions are rather general and subject
to varying interpretations. These limitations are pertinent to the mode
4 negotiations as they result in ambiguities about the coverage of GATS
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mode 4, the nature of commitments in this mode, and the application
of provisions to regulate as well as facilitate this mode. The following
discussion highlights some of these ambiguities, which are also relevant
to many of the issues and proposals discussed later in this paper.

Movement of natural persons is
defined in Article 1:2 (d) of GATS as
“Supply of a service by a service
supplier of a member, through
presence of natural persons of a
member in the territory of any other
member

4.2 Definition and scope of mode 4
Movement of natural persons is defined in Article 1:2 (d) of GATS as
“Supply of a service by a service supplier of a member, through presence
of natural persons of a member in the territory of any other member.”
The GATS Annexe on Movement of Natural Persons Supplying Services
provides further elaboration on the scope of GATS mode 4. The Annexe
applies to “measures affecting natural persons who are service suppliers
of a member, and natural persons of a member who are employed by a
service supplier of a member, in respect of the supply of a service.”
The Annexe further notes that countries can regulate entry and stay
of natural persons provided they do not apply these measures in such
a manner as to nullify or impair the benefits granted to members under
their specific commitments. The important point to note about the scope
of mode 4 under the GATS is that it does not exclude any level of skill.
Thus, low skilled service providers such as construction workers and
domestics, semi-skilled service providers such as repairmen and
technicians, skilled professional service providers such as doctors and
engineers, and services delivered to manufacturing and agricultural
sector activities such as distribution, transport, technical analysis type
services, are all covered by the GATS.
The GATS Annexe on movement of natural persons specifies that there
are two categories of service suppliers covered under mode 4. The first
category, i.e., natural persons who are service suppliers of a member,
is unambiguous and refers to self-employed or independent service
suppliers who get their remuneration directly from customers. The
second category, i.e., natural persons of a member who are employed
by a service supplier of a member, in respect of the supply of a service,
is subject to interpretation as it is unclear whether foreigners employed
by host country companies are also covered under mode 4. In the latter
case, it has been suggested that GATS Article I: 2 (d) only covers foreign
employees of foreign firms established in another member and that
foreigners working for host country companies would fall under GATS
mode 4 only if they work on a contractual basis as independent suppliers
for a host country firm. They would not be covered if they were
employees of the host country firm.

...foreigners working for host country
companies would fall under GATS
mode 4 only if they work on a
contractual basis as independent
suppliers for a host country firm

There are, however, some limitations to the way in which mode 4 is
defined under the GATS and some ambiguities regarding the scope
and definition of this mode. Firstly, the distinction between foreign
temporary workers whose services are contracted by the host country
firm and foreign temporary workers who are employees of the host
country firm may not be applicable in practice. For instance, host
country firms may treat contract-based foreign temporary workers as
employees of their firm for the sake of bringing them under domestic
labour laws. Under the GATS, some countries have made commitments
on short-term employment. Thus, there is some discrepancy between
the definition of GATS mode 4 in principle and the definition of GATS
mode 4 in practice as well as its legal interpretation under the
commitments.
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A second source of ambiguity is the problem of defining “supply of a
service”. While GATS mode 4 only covers services and service suppliers,
it is often not so easy to know what constitutes the supply of a service.
For example, are fruit pickers to be viewed as temporary agricultural
workers or as suppliers of fruit picking services. Similarly, with
increased outsourcing of activities by sectors like manufacturing, it is
often difficult to classify activities by sectors. Thus, there is lack of
clarity about who is covered under mode 4 from a sectoral perspective.
Much depends on how countries interpret what constitutes a service
as opposed to an agricultural or manufacturing activity and how broadly
they define mode 4.
...business visitors are usually subject
to short term stays of a few months,
while intracompany transferees and
contractual service suppliers are
subject to stays ranging from a few
months to several years

Article VII gives members the
discretion to recognise the education,
experience, and licensing and
certification of a foreign service
provider but subject to certain
conditions

A third important limitation of mode 4 as defined under the GATS is
the ambiguity about the term “temporary”. There is no positive
definition of temporary under the GATS. Instead, temporary is
negatively defined as excluding permanent migration, i.e., individuals
seeking access to the host country’s employment or to measures
regarding citizenship, permanent residence, or employment on a
permanent basis. Given such ambiguity, member countries are free to
interpret the word “temporary”. This discretion is reflected in their
commitments whereby they have used varying definitions for different
categories of service providers. For instance, business visitors are
usually subject to short term stays of a few months, while intracompany
transferees and contractual service suppliers are subject to stays
ranging from a few months to several years. It can be argued that the
GATS’ distinction between service providers and persons entering the
labour market is not clear cut, as persons staying for periods as long
as 5 years have effectively entered the labour market and are providing
a service which otherwise would be supplied by a local person, even if
they are not applying for permanent residence or citizenship. Thus, as
with the definition of natural persons, there is again a lack of clarity
with the definition of temporary, creating scope for divergence between
mode 4 in principle and mode 4 as it is legally interpreted in the context
of commitments.
However, notwithstanding such limitations in defining mode 4, broadly,
GATS mode 4 can be viewed as covering three types of service suppliers.
The first category consists of independent service providers abroad
who sell services either to a host country company or to an individual.
The second category consists of foreigners employed by home or third
country companies established in the host country. The third category
consists of persons who are contracted out by home or third country
companies to provide services to a host country company.66
4.3 GATS disciplines and guidelines relevant to mode 4
There are two main GATS provisions (Articles), which have a bearing
on mode 4 commitments and negotiations. One of these is Article VII
on recognition. This article is important given the fact that mode 4 is
constrained by recognition related barriers in a variety of professions.
Article VII gives members the discretion to recognise the education,
experience, and licensing and certification of a foreign service provider
but subject to certain conditions. For instance, Article VII.1 states that,
“For the purposes of the fulfillment, in whole or in part, of its standards
or criteria for the authorisation, licensing, or certification of service
suppliers, ... a member may recognise the education or experience
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...Article VII balances the reality of
bilateral and plurilateral agreements
on recognition with disciplines to
provide some element of MFN
treatment and transparency in
recognition

obtained, requirements met, or licenses or certifications granted in a
particular country. Such recognition, which may be achieved through
harmonisation or otherwise may be based upon an agreement or
arrangement with the country concerned or may be accorded
autonomously.” Thus, this provision allows members to deviate from
MFN requirement in order to extend recognition to some WTO members
and not others, based on the fact that recognition is more likely to
occur bilaterally or plurilaterally than multilaterally. However, the
other sub-provisions of Article VII balance this discretion. Article VII.2
requires members who enter into an MRA to provide adequate
opportunity to other interested countries to negotiate their accession
to such an agreement or to negotiate comparable ones. Furthermore,
under Article VII.4, countries are required to notify the WTO’s Council
for Trade in Services (CTS) when they negotiate and enter into MRAs
or significantly modify existing ones and also to provide other countries
with an opportunity to indicate their interest in participating in such
negotiations before they enter a substantive phase. And Article VII.3
stipulates that a member must not grant recognition in a manner which
would constitute a means of discrimination between countries in the
application of its standards or criteria for the authorisation, licensing,
or certification of service suppliers, or a disguised restriction on trade
in services. Thus, Article VII balances the reality of bilateral and
plurilateral agreements on recognition with disciplines to provide some
element of MFN treatment and transparency in recognition. However,
as such this article says little on the substance of recognition itself,
how this should be realised and with what kinds of benchmarks. It
leaves much to the discretion of member countries, calling only for
inter and non-governmental co-operation in this regard.
There are also “Guidelines on Mutual Recognition Agreements or
Arrangements in the Accountancy Sector” which provide advice to
governments and negotiating entities entering into mutual recognition
negotiations in this sector. These guidelines are comprehensive and
cover the process of negotiations on MRAs and the substantive aspects
of MRAs, including transparency requirements, criteria for according
recognition, procedural requirements, etc. There are also Accountancy
sector disciplines that have been developed, which are concerned with
the procedures for licensing, certification, and technical standards and
provide details on qualification and other requirements. Although these
guidelines and disciplines are so far limited to the accountancy sector,
the aim is to extend these to other sectors where recognition issues
are important and to use these towards addressing some of the
aforementioned limitation in Article VII.

Article VI requires members to ensure
that “measures of general application
affecting trade in services are
administered in a reasonable,
objective, and impartial manner”

The second GATS provision, which is relevant to mode 4, is Article VI
on domestic regulation. This article is important since mode 4 is mainly
constrained by various kinds of domestic regulations, ranging from
labour market and immigration policies to tax and government
procurement policies. Article VI requires members to ensure that
“measures of general application affecting trade in services are
administered in a reasonable, objective, and impartial manner.” Thus,
effectively, while the GATS recognises the need for member countries
to regulate services trade through domestic policies, it requires that
this be done in a fair, transparent, and non-discriminatory manner.
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There are other GATS provisions
which have significance for mode 4,
including those on subsidies (Article
XV), government procurement (Article
XIII), and emergency safeguards
(Article X)

There are also sub-provisions in Article VI, which have a bearing on
recognition, although they do not explicitly relate to recognition. Article
VI.4, for example, mandates the development of any necessary
disciplines to ensure that non-discriminatory measures relating to
qualification requirements and procedures, technical standards and
licensing requirements do not constitute unnecessary barriers to trade
in services. Hence, such measures have to be based on objective and
transparent criteria, such as competence and ability to supply the
service. They should not be more burdensome than required to ensure
the quality of the service. In the case of licensing procedures, these
measures should not in themselves act as a restriction on the supply
of the service. However, these disciplines are in the process of
negotiations and do not exist as yet. Progress in developing such
disciplines under Article VI.4 has been slow due to differences of opinion
among member countries, especially on the issue of necessity tests
and their desirability and administration, and also on the issue of
transparency in the application of domestic regulations. Article VI.6
also has a bearing on the issue of recognition. It states that “in sectors
where specific commitments regarding professional services are
undertaken, each member shall provide for adequate procedures to
verify the competence of professionals of any other member.” However,
it does not define what is meant by adequate procedures to verify
competence and the criteria for assessing competence.
There are other GATS provisions which have significance for mode 4,
including those on subsidies (Article XV), government procurement
(Article XIII), and emergency safeguards (Article X). To the extent that
government procurement or differential subsidy policies affect market
access under mode 4 and to the extent that mode 4 is deemed to cause
displacement of domestic workers and disruption and injury to the
host country’s market, emergency safeguards would also be relevant.
However, negotiations on these rules have progressed slowly and
relevant disciplines are yet to be developed.
4.4 Characterising the commitments in mode 4
Under the GATS, horizontal as well as sectoral commitments filed by
countries have been the most limited in the case of movement of natural
persons (mode 4) relative to all other modes of supply. They are limited
in various ways.67

Under the GATS, horizontal as well as
sectoral commitments filed by
countries have been the most limited
in the case of movement of natural
persons (mode 4) relative to all other
modes of supply

4.4.1 Horizontal versus sectoral commitments
Commitments in mode 4 are horizontal rather than sectoral, which
means that the commitments and attached conditions apply to all
service sectors, with no greater access given in sectors like professional
services of particular relevance to mode 4. Moreover, most of these
horizontal commitments are “unbound” except for specified categories
of service providers, based generally on the level of skill, type of
occupation, and purpose of movement. The sectoral commitments are
unbound for mode 4 and refer to the horizontal commitments. This
implies that sectoral needs and interests are not addressed by the mode
4 commitments and very general commitments are forthcoming. Table
25 in the Annexe illustrates the very low share of full commitments in
mode 4 across a wide range of sectors where mode 4 is an important
form of trade.
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4.4.2 Bias towards higher skill categories

...the commitments are typically linked
to commercial presence and do not
facilitate movement in an independent
capacity

Some schedules describe business
visitors as foreign persons seeking
entry into another member’s territory
for purposes of setting up a
commercial presence

Current mode 4 commitments are biased towards higher skill categories
of service providers. Although mode 4 technically covers all skill levels,
entry requirements are bound for three main categories of service
providers. Table 26 in the Annexe indicates the skewed nature of mode
4 commitments towards higher skill and functional categories of service
providers. These include business visitors, personnel engaged in setting
up commercial presence, such as intracompany transferees (ICTs), and
personnel in “ specialty occupations”. The commitments on ICTs come
closest to full bindings. More than one third of mode 4 entries refer to
intracompany transferees. Out of a total of 328 total entries, 240 relate
to executives, managers, and specialists and 135 deal explicitly with
intracompany transferees. These are all categories that are typically
linked to some form of commercial presence, i.e., movement of capital.
Only 17 percent of all horizontal entries cover low skilled personnel
and only 10 countries have allowed some form of entry to “other
personnel”. Very few schedules (some 15percent) refer to the category
of contractual service suppliers (CSS). Within this category the
commitments mostly cover contractual employees of a foreign
establishment. They rarely cover self-employed or independent service
suppliers, usually specified as qualified specialists or independent
professionals in the schedules. Thus, once again, the commitments
are typically linked to commercial presence and do not facilitate
movement in an independent capacity. Overall, for the most part, the
existing commitments exclude categories of interest to developing
countries.
4.4.3 Lack of clarity and definitions68
A third limitation with the mode 4 commitments is the lack of clarity
and definition at various levels. For instance, there is no definition of
the different service provider categories across countries, although
there are some common features across the schedules in each category.
While some schedules contain descriptions of executives, managers,
and specialists, without explicitly indicating that these refer to ICTs,
others combine elements of executives and managers in a category of
“senior managerial position”, and yet others refer to ICTs as inclusive
of executives and managers, though not necessarily specialists. In the
case of business visitors and service salespersons, there is an overlap
in definitions. Some schedules describe business visitors as foreign
persons seeking entry into another member’s territory for purposes of
setting up a commercial presence and service salespersons as persons
seeking entry for purposes of negotiating sales of a service on behalf of
an enterprise. Other schedules provide the opposite definition. A third
group of schedules merges these two categories, combining elements
that are common across the two. Thus, the definitions of the categories
are either too broad, or overlapping, or unclear in terms of their
boundaries.
Similarly, there is also lack of definition of what constitutes temporary
and permissible length of stay for individual service provider categories
across different countries. This ambiguity enables countries to leave
unspecified the period for entry and stay for the more restricted
categories of persons such as specialists and “other persons” where in
any case the commitments are fewer and subject to more conditions.
Most countries have specified the “temporary period” only in the case
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The ambiguity about the term
“temporary” has also resulted in the
use of restrictions and conditions that
fall under the purview of general
immigration legislation and labour
market regulations...

of ICTs and business visitors, but here too the length of stay varies,
ranging from 90 days for business visitors to 2 to 5 years in the case of
intracompany transferees. Table 27 in the Annexe shows the different
lengths of stay accorded to different groups of service providers under
the mode 4 commitments. The ambiguity about the term “temporary”
has also resulted in the use of restrictions and conditions that fall
under the purview of general immigration legislation and labour market
regulations and thus measures affecting permanent movement of
labour. Hence, there is a discrepancy between mode 4 in principle under
the GATS and mode 4 in its legal interpretation under the
commitments, as also noted earlier, stemming from this basic lack of
definition of temporary stay.
Likewise, there is lack of clarity about additional requirements such
as economic needs and labour market tests in terms of the criteria
based on which they would be applied, how they would be administered,
and whom they would target. For instance, while economic needs test
has been required by most countries for the category “other persons”,
it has not been specified in the schedules as to what kind of service
providers fall under “other persons”.
Thus, definitional problems and lack of clarity on aspects like coverage,
duration of stay, and application of restrictions, provide considerable
scope for interpretation and discretionary action by immigration
officials. Such ambiguities create possibilities for undermining the
value of any commitments made in mode 4 in practice.
4.4.4 Restrictions attached
A fourth important limitation of the existing mode 4 commitments is
that they are very restrictive. Horizontal commitments in mode 4 are
subject to limitations in the case of 100 countries as opposed to only 4
countries for mode 2 (consumption abroad), for example. There are
very few cases of full commitments and fewer cases of partial
commitments than for other modes of supply. A variety of restrictive
conditions are attached to the mode 4 commitments. The most common
among these include.69
a)
b)
c)
d)
e)

Horizontal commitments in mode 4 are
subject to limitations in the case of 100
countries as opposed to only 4
countries for mode 2 (consumption
abroad)...

f)
g)
h)
i)
j)
k)

Entry restrictions for certain sectors and categories of personnel;
Restrictions on the duration of stay of natural persons;
Pre employment conditions and other related requirements;
Economic needs, labour market, and management needs tests;
Quantitative restrictions by numerical quotas for persons who can
enter, specifications on the proportion of total employment that can
be met by foreigners, specifications on the proportion of total wages;
Requirements for technology and skill transfer (training local staff);
Discriminatory tax treatment;
Requirement of government approval;
Requirement of work permits, residency, and citizenship in certain
sectors;
Recognition of professional qualifications by the importing country;
and
Restrictions via minimum investment requirements;

The most prevalent market access and national treatment limitations
relate to the type of service provider and the reason for his movement
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Fifty countries have scheduled
conditions relating to domestic
minimum wage legislation along with
additional conditions on work hours
and social security

(such as negotiating sales, delivery of specialised skills, or commercial
presence, etc.) and corollary restrictions on duration of stay, eligibility
conditions, and additional requirements that the foreign service
supplier must satisfy. Pre-employment is the most important criterion
and is referred to in over 100 cases. There are some 80 cases where
there are limitations in the form of numerical quotas and 50 cases
where there is a requirement of an economic needs test. Fifty countries
have scheduled conditions relating to domestic minimum wage
legislation along with additional conditions on work hours and social
security. There are also horizontal limitations with respect to
geographic and sectoral mobility, mobility across firms, foreign
exchange related restrictions, non-eligibility of foreign service providers
for subsidies, and other government regulations. In the case of 46
countries there are horizontal limitations with respect to real estate. Many
countries have also indicated that their commitments would be suspended
in the case of labour-management disputes. Industrialised countries have
also subjected their offers in business services to various conditions relating
to labour and technical standards, specified educational and other
qualifications, membership of associations, and specifications on technical
experience.70 Tables 28 and 29 summarise the various kinds of restrictions
or conditions attached to the mode 4 commitments.
Finally, in addition to the existing limitations on commitments, there
are also MFN exemptions by countries in selected sectors. Thirty-eight
of these exemptions are relevant to mode 4, of which 32 are preferential
agreements and the rest are reciprocal. Where measures have been
specified in detail, they mostly relate to granting of work permits,
waiving of ENTs, or improved access for certain countries. Factors
listed include traditional sources of supply, regional organisations, and
language, among others.

The US’ horizontal commitment in
mode 4 is similarly unbound except for
service salespersons, intracorporate
transferees personnel engaged in
establishments, fashion models and
specialty occupations

4.5 Commitments by selected countries71
The broad characterisation of commitments given above also holds for
the countries that are important destination markets for South Asia
in mode 4. The EC’s horizontal commitment in mode 4 states “unbound
except for measures concerning the entry into and temporary stay
within a member state, without requiring compliance with an economic
needs test” for specified categories of natural persons. These specified
categories include intracorporate transferees, persons working in a
senior position within a juridical person, primarily engaged in
managerial and supervisory duties, and persons with specialised skills
and knowledge and with commensurate qualifications, accreditation,
and membership in professional associations. Thus, the bias towards
very highly skilled service providers, typically linked with commercial
presence, is apparent. Moreover, the horizontal national treatment
commitment on mode 4 is also unbound and subject to recognition
conditions.
The US’ horizontal commitment in mode 4 is similarly unbound except
for service salespersons, intracorporate transferees (executives,
managers, and specialists), personnel engaged in establishments,
fashion models and specialty occupations. But even these categories
are subject to various conditions on prior employment, qualifications,
nature of work, visa duration and extensions. The national treatment
commitment on mode 4 is unbound and subject to differential conditions
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for foreign service providers for real estate acquisition, subsidies, and
tax treatment. Kuwait, which is an important destination for mode 4
exports from South Asia and also one of the few Middle Eastern
countries that are members of the WTO, has also made very limited
commitments in mode 4. Its horizontal commitment in mode 4 is
unbound except for managers, specialists, and skilled technicians and
national treatment is also unbound for all but these specified categories.
Hence, national treatment is not guaranteed to low and semi skilled
service providers, who form the bulk of mode 4 exports from South
Asia to Kuwait. Thus, there is no binding and security in post-entry
conditions for South Asian workers in this market.
...among the 55 countries that have
committed on medical, dental, and/or
veterinary services under mode 4, only
2 countries have not made any
limitations on this mode

...the commitments made on the
limited categories of service suppliers
are further undermined by a variety of
horizontal limitations on mode 4,
including quantitative restrictions on
entry, labour market conditions, wage
parity conditions...

4.6 Commitments in selected services72
An analysis of the GATS mode 4 commitments in two key services
that are of interest to South Asian countries, namely, health and
computer related services, again illustrates that there has been
virtually no liberalisation in this mode. The majority of countries have
left this mode unbound in their sector-specific commitments for market
access and national treatment. In addition, countries have also applied
sectoral and horizontal limitations. For instance, among the 55
countries that have committed on medical, dental, and/or veterinary
services under mode 4, only 2 countries have not made any limitations
on this mode. Of the remainder, 32 have maintained horizontal
limitations, and 16 have made sector-specific limitations. The most
common limitations include nationality or residency requirements,
recognition and qualification requirements as stipulated by relevant
professional bodies, and economic needs and labour market needs tests,
manpower planning requirements, and requirement of commercial
presence. Table 30 of the Annexe illustrates the nature of specific
commitments in health services under mode 4.
The characterisation of the mode 4 commitments in computer and
related services is broadly similar to that for health services. This is a
sector which has been scheduled by many countries, unlike health
services where scheduling itself has been limited. However, while the
sector-specific commitments in computer related services are very
liberal in the case of modes 1, 2, and 3, they are mostly partial or
unbound in the case of mode 4. Only 5 per cent of the countries have
made full commitments in mode 4. As many as 91 per cent of the
countries have made partial commitments in this mode, with the
remaining 4 per cent of the countries leaving this mode unbound.
Moreover, as with health services, most of the sectoral commitments
in mode 4 refer to the horizontal commitments in this mode. The latter
in turn are also very limited in terms of the scope and extent of
liberalisation undertaken. For instance, most countries have covered
only certain categories of service providers, namely, managers,
executives, specialists, and professionals. The schedules do not cover
middle and lower level service providers, where India’s interests lie,
in exporting software services. In addition, the commitments made on
the limited categories of service suppliers are further undermined by
a variety of horizontal limitations on mode 4, including quantitative
restrictions on entry, labour market conditions, wage parity conditions,
and limits on stay and transferability of employment. As in the case
with health services, there is a lot of discretionary scope and lack of
transparency in the use of these limitations. Table 31 of the Annexe
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illustrates the limited extent of liberalisation under mode 4 in computer
and related services and the highly asymmetric nature of these
commitments when compared to those in the other modes.
Thus, overall, virtually no meaningful liberalisation has been
undertaken in mode 4 from the point of view of South Asian countries.
Relevant categories of service providers have been excluded or have
been subjected to numerous restrictions. The commitments lack
transparency, which creates possibilities for discrimination and
arbitrary interpretation.
...asymmetric treatment of skill
categories reflects the fact that there
is already significant amount of intrafirm movement of employees due to the
globalisation of production operations

The GATS 2000 negotiations are based
on a request-offer approach. Under
this process, each member country
submits requests to its trading
partners, either to individual
countries or to groups of members...

The commitments reveal two basic shortcomings. The first is that they
do not distinguish between temporary movement and permanent
migration in terms of the associated administrative modalities and
mechanisms. Most countries treat movement of natural persons as a
migration rather than a trade issue in their commitments, thus
complicating the mode 4 negotiations with considerations of labour
displacement, national security, and cultural assimilation that relate
mainly to permanent migration flows. The second shortcoming is that
there is too much emphasis on higher skilled and professional service
providers and no commitments on low and semi-skilled service provider
categories. This asymmetric treatment of skill categories reflects the
fact that there is already significant amount of intra-firm movement
of employees due to the globalisation of production operations. Hence,
there already exists some momentum in this area. But this momentum
has been lacking in the case of lower skilled service providers as there
are inherent difficulties in expanding market access for lesser skilled
and less formally qualified service providers with whom concerns of
labour displacement, illegal migration, and social integration, tend to
be more prevalent. Hence, to the extent that a large part of South
Asia’s mode 4 exports consist of low and semi-skilled labour, the
countries in this region need to actively push the mode 4 negotiations
in categories other than skilled and professional occupations.
4.7 Ongoing negotiations in mode 4
Services negotiations commenced on January 1, 2000 as mandated
under the agreements reached in the Uruguay Round. The GATS 2000
negotiations are based on a request-offer approach. Under this process,
each member country submits requests to its trading partners, either
to individual countries or to groups of members, with some tailoring their
requests to specific trading partners and others submitting almost identical
and rather general requests across different countries. The requests can
take the form of asking a trading partner to make commitments in a new
sector, to remove/reduce an existing restriction, to remove an existing
MFN exemption, and to make an additional commitment in an existing
schedule with regard to regulatory practices. The deadline for the
submission of requests was June 30, 2002. In the subsequent stage,
members submit offers in response to the requests they have received.
Usually, this takes the form of a single offer. Countries are free to
decide their offers and may or may not accede to all requests made. The
offers are circulated multilaterally owing to the MFN principle, while
requests are circulated bilaterally. Following the offers, further requests
and consultations may continue until some final consensus evolves on
the commitment to be made by each member country. The deadline for
submission of initial offers was March 31, 2003.
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4.7.1 Initial communications on mode 4
Mode 4 has been an important part of the GATS 2000 negotiations. In
the initial phase of these discussions and prior to the request-offer
stage, six proposals were tabled on mode 4. These were by Canada,
Colombia, the EC and its member states, India, Japan, and the US.
The proposals outlined some ideas for improving mode 4, either by
increasing market access or by increasing the effectiveness of existing
market access, and addressing several of the aforementioned
limitations of the GATS in the context of mode 4. The main ideas
proposed in these communications from member countries included:73

 Introducing greater clarity and predictability in mode 4
The proposals outlined some ideas for
improving mode 4, either by
increasing market access or by
increasing the effectiveness of existing
market access, and addressing several
of the aforementioned limitations of
the GATS in the context of mode 4

commitments, for instance, through agreement on common
definitions on service provider categories and by providing
information on restrictions like economic needs tests;

 Improving transparency of commitments, for instance, through

greater use of notification procedures and transparency guidelines
for providing information on all relevant requirements and
procedures and changes to the latter;

 Introducing a special system of administrative procedures such as

a GATS visa, separate from usual immigration visas, which would
be more streamlined and liberal and backed by appropriate
safeguards and legal procedures under the WTO; and

 Granting more market access under mode 4, for instance, by

covering more mode 4 relevant service sectors in the scheduling
process, by covering a wider range of service provider categories,
and by reducing or removing some of the associated conditions on
mode 4.

The thrust of the requests in mode 4 by
the developing countries is to expand
market access beyond higher skill
categories to include categories like
contractual service suppliers and
independent service providers
explicitly in the commitment...

4.7.2 Requests on mode 4
In the request-offer process, several requests from developing as well
as developed countries have made reference to mode 4. The thrust of
the requests in mode 4 by the developing countries is to expand market
access beyond higher skill categories like ICTs and business visitors
to include categories like contractual service suppliers and independent
service providers explicitly in the commitments, and essentially to delink mode 4 from commercial presence. For instance, the horizontal
request on mode 4 by one developing country proposes the introduction
of a GATS visa that is distinct from usual immigration visas and calls
for a general improvement of administrative procedures for entry, and
removal of wage parity requirements and social security taxes.74 The
horizontal request by another developing country calls for the
elimination of all economic needs tests, nationality and residency
requirements, and of all requirements for residency and work permits
that must be applied for separately from petitions for admission under
mode 4.75 Several requests also call for coverage of a wider range of
service provider and skill categories as well as for a better application
of GATS recognition norms to prevent discriminatory use of recognition
barriers on mode 4. Several requests also call for greater transparency
in the work permit/visa issuance process and clarity in defining
different service provider categories and various terms used in the
commitments.
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The thrust of developed country
requests on mode 4 is to expand
market access and in some cases also
the length of stay for ICTs and
business visitors

The sectoral requests in mode 4 not only echo the horizontal proposals
outlined above but also refer to sector-specific barriers and issues of
concern. For instance, one developing country request in the computer
and related services sector calls for a full commitment in mode 4. In
addition to the aforementioned proposals like the GATS visa and
exemption from social security taxes, this request also calls for due
recognition of training and educational qualifications and experience
for software professionals. The sectoral request of this same country
in architectural services similarly echoes the horizontal requests but
in addition requests the removal of residency or citizenship
requirements for practice and entry into MRAs, to facilitate practice
by its architects in other countries.76
The thrust of developed country requests on mode 4 is to expand market
access and in some cases also the length of stay for ICTs and business
visitors. In addition, there are requests for improving market access
for contractual service suppliers in selected services like engineering,
insurance, and consulting. The requests also call for greater
transparency in visa and administrative procedures and for clarity in
coverage and definition of service provider categories. The key
difference between the developed and developing country requests is
the former’s relative emphasis on higher skilled and commercial
presence-linked service provider categories or sectors. However, both
sets of requests refer to issues of transparency, definition, and
improving administrative procedures for entry.
4.7.3 Initial offers in mode 4
To date, over 50 members have submitted initial offers.77 These mostly
include developed countries, though a few developing countries like
Argentina, Bolivia, Thailand, and Turkey have submitted their offers.
Although there has been limited progress in improving commitments
on mode 4 and in addressing the various issues raised in the requests,
there are a few changes in some member country commitments in this
mode. These changes include extending the commitments to cover
more service provider categories and service sectors, including some
that had been requested by developing countries in the request process,
clarification of definitions of some service provider categories, and
increases in the length of stay and removal/relaxation of some
restrictive conditions for certain categories.

To date, over 50 members have
submitted initial offers. These mostly
include developed countries, though a
few developing countries like
Argentina, Bolivia, Thailand, and
Turkey have submitted their offers

For instance, the EC has made additional horizontal and sector specific
commitments in mode 4. It has clarified the definition of ICTs as
covering managers, specialists, and a new category, that of graduate
trainees, i.e., persons with a university degree transferring for career
development or training purposes. There is further elaboration in the
EU offer for the contractual service suppliers (CSS) category, which is
broken down into employees of juridical persons, which has no
commercial presence in the EC, and a new CSS subcategory, which is
that of independent professionals. Thus, there is an extension to
categories like graduate trainees and independent professionals, and
movement, which is not necessarily linked to commercial presence,
though still catering to relatively skilled and specialised service
providers. Another improvement in the EC offer is its removal of
restrictions like the economic needs test in the case of ICTs and business
visitors and greater flexibility in duration of stay for certain categories.
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For instance, business visitors in certain categories are permitted to
stay up to 90 days in any 12 months while contractual service suppliers
who are engaged as employees of juridical persons can stay up to 6
months cumulative in any 12-month period. There is also more
elaboration on market access conditions for various subgroups,
particularly for the two CSS subcategories, in terms of prior
employment, nature and duration of the contract, length of stay,
required qualifications, and associated sectors.

...business visitors in certain
categories are permitted to stay up to
90 days in any 12 months while
contractual service suppliers who are
engaged as employees of juridical
persons can stay up to 6 months
cumulative in any 12-month period

Canada has similarly expanded the scope of its mode 4 commitments,
removed some associated restrictions, and clarified certain definitions.
For instance, in the case of business visitors, it has expanded the scope
of services this group can supply and has extended the permissible
length of their stay. Under the ICT category, it has clarified the
definitions of executives, managers, and specialists. It has also clarified
the conditions for professionals. Moreover, Canada has removed the
labour market test requirement for all of these service provider
categories. Similar improvements in terms of scope, greater clarity,
and reduced restrictions, are also present in some other developed
country offers.
The few developing countries, like Argentina, which have submitted
initial offers on mode 4, have likewise included additional categories,
such as businessmen, professionals and specialists, and representatives
of foreign enterprises, and these have been defined in some detail in
terms of functions performed, remuneration, and length of stay. The
category of ICTs has been clarified as including managers, executives,
and specialists. Additional commitments have also been made for all
these groups, with the possibility of multiple entries being granted.
Some improvement is also reflected in a few sectoral offers, though
typically in the less sensitive and already more open sectors. For
instance, the Australian offer in computer and related services removes
the economic needs test requirement on mode 4 and removes the
specification on number of years of experience or qualification for mode 4.

...the Australian offer in computer and
related services removes the economic
needs test requirement on mode 4 and
removes the specification on number of
years of experience or qualification for
mode 4

Overall, however, there is little substantive improvement in the initial
offers in mode 4. Key host countries like the US have not made any
improvements at all to their original commitments in mode 4. Extensive
use of restrictions and conditions continue to characterise the
commitments, including prior employment and functional and
hierarchical criteria for entry, wage parity, numerical ceilings and
quotas, and discretion in according due recognition to qualifications
and experience. Moreover, some of the horizontal offers, such as the
EC’s, note that any additional conditions listed in the sectoral schedules
would be applicable, thus potentially undermining some of the
improvements and liberalisation undertaken in the horizontal offer.
For instance, in the case of the EU, conditions such as nationality and
residency requirements, language barriers, and exclusion of certain
regions, would be applicable to CSS in selected sectors, thus partly
diluting the liberalisation undertaken in this category under the
horizontal offer. Several members would also continue to apply
restrictions like numerical ceilings and quotas. Finally, and most
importantly, the basic structure and framework of the mode 4
commitments remains flawed. There is still no clear separation of mode
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4 from immigration rules and procedures and the distinction between
permanent and temporary movement is still not evident from the
commitments. The basic problem of unbound sectoral entries in mode
4 remains, with reference to only horizontal and thus generic
liberalisation in mode 4, and thus failure to address sector-specific
needs and interests, also continues.
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Chapter 5

Current Proposals to
Liberalise mode 4
78

...developing countries have taken a
keen interest in improving the
commitments on mode 4 and also in
strengthening and enforcing related
disciplines to make the mode 4
commitments operationally
meaningful

In view of the limited liberalisation in mode 4 during the Uruguay
Round, developing countries have taken a keen interest in improving
the commitments on mode 4 and also in strengthening and enforcing
related disciplines to make the mode 4 commitments operationally
meaningful. Developing countries view progress in mode 4 negotiations
and developed country willingness to liberalise mode 4 as the key to
facilitating their increased participation in the services discussions
and ensuring greater symmetry in benefits between developed and
developing countries from the GATS. The South Asian countries have
been active participants in the mode 4 discussions.
Several innovative proposals and ideas have been put forward, through
official communications by certain member countries which have a
strong interest in advancing the mode 4 negotiations, as well as in
meetings of the Special Council for Trade in Services and various
non-WTO fora. 79 These proposals basically address the various
limitations of the GATS framework and commitments with regard to
mode 4 and the main barriers to this mode. These proposals derive
from the fact that existing systems for temporary entry in many
countries are broader and more detailed and flexible than indicated
by their GATS commitments and also the fact that there are bilateral
and regional arrangements on temporary movement whose features
could be incorporated into the multilateral framework. 80 These
proposals also take a long-term view by recognising that there is likely
to be a future convergence of interests on mode 4 between developing
and developed countries due to impending demographic and cost
pressures in developed countries.
These proposals can be broadly categorised under the following
headings:

...there is likely to be a future
convergence of interests on mode 4
between developing and developed
countries due to impending
demographic and cost pressures in
developed countries

(1) Administrative procedures
Streamlining and improving procedures for entry and stay,
particularly with regard to the issuance of visas and work permits;
(2) Framework of commitments in mode 4
Widening and deepening the horizontal and sectoral commitments
in this mode;
(3) Recognition
Reducing the scope for discretion and non-transparency in the
application of such requirements, facilitating participation by
countries in such arrangements, and enforcing and clarifying
associated GATS disciplines
(4) Economic Needs Tests
Reducing the scope for such tests and clarifying their use and
administration;
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(5) Domestic regulation
Strengthening associated GATS disciplines and developing subprovisions relevant to mode 4
(6) Other limitations and policies
Reducing the scope for policies that discriminate between domestic
and foreign service suppliers (social security, government
procurement, subsidy, and other national treatment issues)

The proposals on administrative
procedures are only useful if they are
appropriately reflected in modified
commitment structures and backed by
relevant disciplines on domestic
policies

There are thus two broad sets of issues addressed by these proposals.
The first pertains to issues of market access and how temporary
movement can be separated from permanent migration by improving
administrative procedures for entry and stay and also how these
procedures can be reflected in the framework of mode 4 commitments.
The second pertains to domestic policies and measures whose use can
be shaped by stronger GATS disciplines so as to increase transparency
in their application and prevent such policies from becoming undue
barriers to mode 4. It is important to note that the above issues are
not independent of one another. The proposals on administrative
procedures are only useful if they are appropriately reflected in modified
commitment structures and backed by relevant disciplines on domestic
policies. Likewise, the development of disciplines on domestic
regulatory issues such as recognition of qualifications can only have
meaning if they are captured in the framework of mode 4 commitments.
5.1 Improving market access
As highlighted earlier, one of the main criticisms with the mode 4
commitments is that they remain subject to cumbersome,
nontransparent administrative procedures and regulations that fall
under the purview of usual immigration and labour market policies.
Thus, streamlining of administrative procedures for entry and a clear
distinction between temporary and permanent entry is essential for
any progress in the mode 4 negotiations. In this regard, two main
proposals that have been made is to introduce a Service Provider Visa
(SPV) (originally proposed as a GATS visa) to cover temporary service
suppliers falling under selected categories and to make this operational
through a model schedule of commitments. The main features of this
proposed visa and model schedule are outlined below.

...streamlining of administrative
procedures for entry and a clear
distinction between temporary and
permanent entry is essential for any
progress in the mode 4 negotiations

5.1.1 An overview of the proposed Service Provider Visa81
As currently proposed, the Service Provider visa would include natural
persons with professional skills and a specified minimum level of
educational and other qualifications, who are on short-term intra
company visits (category 1) and on short-term visits to fulfil contracts
either as part of juridical entities (category 2) or independently
(category 3). The SPV would thus cover ICTs, establishment-based,
and independent contractual service suppliers (CSS), but it would not
cover employment-based movement.82 Short term is uniformly defined
as a stay of less than one year for all three categories.
The rationale for focusing on the above categories and exclusion of
others stems from two reasons. The proposal notes that while
employment-based movement is important (and countries like the US
and Australia have included employment-based movement in their
GATS offers), this category is not suited to the discussions on mode 4.
This is because of the long duration of stay permitted for such movement
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(upto six years in the US for H-1B visas) and the possibility of adjusting
status to permanent residence. Hence, concerns relating to labour
displacement and entry into the permanent labour market are likely
to be much greater for such movement. As noted in Chaudhuri et. al
(2003), visas for employment based categories often work less as
temporary migration schemes and more as selective permanent
migration schemes, with the employing firm performing a screening
function, putting forward selected foreign employees for permanent
resident status. As a result, liberal MFN commitments are less likely
if one covers employment-based movement.
...visas for employment based
categories often work less as
temporary migration schemes and
more as selective permanent migration
schemes, with the employing firm
performing a screening function...

On the other hand, the coverage of ICTs under the SPV is justified by
the fact that this category has received the most liberal commitments
thus far under the GATS, making further liberalisation of market
access terms and conditions much more feasible for this category than
any other. Although the ICT category is most relevant to developed
country multinationals as movement by ICTs is linked to commercial
presence, it is of some significance to several developing countries like
India and Brazil, which are increasingly establishing commercial
presence overseas in sectors like IT, construction, and health services.
Thus, to the extent that some developing countries may also be
emerging as exporters of capital, liberal conditions for movement of
associated service suppliers, such as executives, managers, and
specialists, would be of significance to them.
The inclusion of CSS under the SPV is due to the importance of such
movement, which is not linked to commercial presence in the host
country, for developing countries. Such movement is more likely to be
temporary than employment based movement of the H-1B type, for
the reasons given earlier. Moreover, contract based movement can be
more closely identified with trade in services while employment based
movement is perceived more as economic migration to enter the labour
market (although, as noted earlier, it may at times be difficult to
distinguish between the two in practice). Thus, host country concerns
of labour displacement and assimilation, and home country concerns
such as brain drain, are less likely with contractual movement. Given
developing country interest in sending both employees of juridical
persons as well as independent professionals who provide services
under a contract, the CSS covers both types of contractual movement.
It is this latter category of CSS, which may prove conducive to cover
temporary movement of lesser skilled service providers (an issue
discussed at length later in the paper).

...contract based movement can be
more closely identified with trade in
services while employment based
movement is perceived more as
economic migration to enter the
labour market...

The proposal also specifies various administrative elements and criteria
for operationalising the SPV. 83 For instance, the scheme would be
extended strictly to persons with requisite qualifications to fill positions
responsible either for management of operations, or provision of
services at a level of complexity and specialty that would require at a
minimum, a diploma or university degree, or demonstrated experience.
Hence, this visa would apply only to persons with some minimum level
of educational/other qualification, mainly due to practical
considerations of acceptability and enforcement and would not, as
presently proposed, extend to lower skill categories (though with
modifications it potentially could, as discussed later).84
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The provisions for renewal of the visa
for all three categories would be based
on continued status and absence of
abuse of any of the conditions
governing the permit

Applicants seeking a SPV would have to meet all requirements to
provide all information necessary to support their applications. This
would include proof of employment with current employer in the case
of categories 1 and 2, a copy of the service contract and/or invitation
and declaration of intent not to stay for a period of more than 12 months
in the case of categories 2 and 3 along with information on the terms
and conditions and monetary value of this contract, and information
pertaining to level of education and qualifications, and proof of
citizenship for all categories. The SPV fees would reflect actual
administrative costs. The wage parity condition would not apply for
the issuance of such visas. Moreover, the SPV would be issued without
unreasonable delay, and in any case, no later than 3 weeks following
the satisfactory submission of required documentation. For all three
categories, the SPV would be authorised for a period of 3 years, allowing
for multiple entry, but with no single stay exceeding one year.
Applicants would also have the opportunity to appeal in case they are
denied the SPV and would have the right to obtain a reply within one
month of appeal.
The provisions for renewal of the visa for all three categories would be
based on continued status and absence of abuse of any of the conditions
governing the permit. Renewal would have to be sought within one
month of the date of expiry of the permit, and no later. Recourse to
appeal in case of denial would also be available in the case of renewals.
The current proposal also calls for several levels of safeguards to help
maintain the distinction between temporary and permanent movement.
These safeguards would include preventing SPV holders from changing
their status to another non-immigrant visa category while they are on
the SPV, penalties for abuse of the scheme through a one-year
prohibition, and even temporary suspension of the scheme for upto
one year where a systematic pattern of misrepresentation and
fraudulent use is detected among a number of companies.
5.1.2 An overview of the proposed model schedule of commitments85
Any improvements in administrative procedures would need to be
supported by an improved framework of commitments in mode 4. The
proposal for a model schedule on mode 4 is significant in this regard as
it facilitates the introduction of the SPV as well as a broader and deeper
level of commitment in mode 4.

The model schedule proposes broad
horizontal commitments in mode 4 so
as to ensure a basic minimum level of
access across all sectors

One part of the model schedule deals with market access and national
treatment commitments for selected categories of service providers
who would be subject to the Service Provider Visa. The model schedule
proposes broad horizontal commitments in mode 4 so as to ensure a
basic minimum level of access across all sectors. The focus on horizontal
commitments stems from the fact that this has thus far been the main
form of commitment in mode 4 and thus can be built upon. It is also
driven by the fact that regulations concerning temporary stay are not
sector specific but generally apply across all sectors and thus the fact
that horizontal commitments would be easier to administer for
immigration authorities while administering sector-specific
commitments would be cumbersome. The latter would, however, be
supplemented by sector specific commitments where further
liberalisation is desired and feasible. While the horizontal commitments
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might apply only above a threshold minimum skill level, such as a
bachelor’s degree or high school graduation, the sectoral commitments
could lower the acceptable skill threshold in certain sectors, for instance
by covering diplomas or shorter duration training programme
certificates in sectors like IT or maintenance services. Thus, instead
of horizontal commitments substituting for sectoral commitments, the
two would supplement one another, with the sectoral commitment
addressing sector-specific characteristics and interests

Transparency and due process
regarding the granting of entry visas
or permits could be a positive way to
ensure that market access concessions
are not nullified or impaired by
onerous...

The second part of the model schedule represents a set of additional
commitments that would be made under Article XVIII of the GATS,
akin to the reference paper on telecommunications. This part would
cover obligations relating to domestic regulations and transparency of
procedures, so as to make the commitments in mode 4 and the
associated changes in administrative and other regulations,
operationally meaningful. Transparency and due process regarding the
granting of entry visas or permits could be a positive way to ensure
that market access concessions are not nullified or impaired by onerous
and non-transparent criteria and procedures.
5.2 An assessment of existing proposals
The proposal for a SPV is a good step forward in the mode 4
negotiations, albeit with some limitations in the near term for moving
forward on lower skill levels, the main category of interest for
developing countries and least developed countries (LDCs), for reasons
of expediency and feasibility. However, for the skilled categories that
are covered, the proposal is practical and easily implementable, given
the existing framework of mode 4 commitments. For instance, the
proposal builds upon areas where commitments have been forthcoming
in mode 4 by focusing on ICTs, a category where entry is most liberal
and length of stay tends to be longer, and hence where progress in the
GATS 2000 negotiations is more likely. The proposal is practical in
recognising that the ICT avenue may be a predictable and efficient
way of servicing foreign markets as opposed to seeking new employment
based movement. Likewise, the focus on CSS again addresses the
interests of developing countries and LDCs in serving foreign markets
through subcontracting arrangements between two companies or
between an individual and a company.

The proposal is practical in
recognising that the ICT avenue may
be a predictable and efficient way of
servicing foreign markets as opposed
to seeking new employment based
movement

However, the proposal is subject to some major shortcomings. The first
and most important shortcoming is the limited coverage of the SPV
with its relative emphasis on the highly skilled and its virtual exclusion
of lower skilled and non-professional service provider categories. This
relatively narrow focus is of course practical given concerns such as
illegal migration, burden to the host country, and threat to local
workers, that are typically associated with liberalising movement of
unskilled persons. It can be argued that it is best for now to focus on
higher skilled persons if any progress is to be realised. Lowering the
skill level too far might preclude liberalisation even in categories like
ICTs and professionals where progress is more feasible. There is thus
a tradeoff between breadth and level of liberalisation that can be
attained.
However, from the point of view of most developing countries and LDCs,
this coverage is proposal as it currently stands mainly caters to the
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interests of a few large developing countries which are in a position to
exploit market access opportunities in highly skilled occupations such
as engineering, health, IT, and the like. The threshold specifications
of the SPV proposal effectively exclude lower skilled and non-formally
qualified personnel such as carpenters, technicians, repairmen, and
domestics, who constitute categories of export interest under mode 4
for many smaller LDCs. Thus, it is important to consider whether the
existing SPV proposal can be modified or improved upon or whether
alternative schemes can be proposed which would cover additional
categories and skill levels.
...it is important to consider whether
the existing SPV proposal can be
modified or improved upon or whether
alternative schemes can be proposed
which would cover additional
categories and skill levels

...if wage parity requirements are not
applied to ICTs, then foreign
established firms could benefit by
bringing in such suppliers and
bidding at lower costs for outsourced
work in the domestic market

A second drawback of the existing SPV proposal concerns the feasibility
of distinguishing between the various categories that are covered by
this scheme in actual practice and in the framework of mode 4
commitments. For instance, some countries may treat CSS as
employees for the purposes of bringing them under the purview of
domestic labour laws, such as the labour condition application including
the wage parity requirement in the US or social security taxation. Even
when a person is treated like an employee by the host country, he may
technically be outside the permanent labour market as long as he is
not able to change employers without permission. This distinction
between employment based and contract based movement creates
economic distortions in that it would cause workers to be treated
differently under the two arrangements and thus induce service
delivery to take a particular form when it should actually be delivered
in another form. It may also be difficult in practical terms to exclude
the employment based category as some of the main immigration
schemes working in countries like the US and Australia, cater to this
category. So, countries would need to undertake some major
modifications in their migration regimes, including in the application
of various domestic laws, to enforce this distinction. There may not be
willingness to undertake such major changes in legislation.
What may also complicate the separation of employment based from
the SPV categories is the fact that the latter would not be subject to
conditions like wage parity, economic needs tests, and quantitative
ceilings. In operation, this may create possibilities for entering into
the regular labour market and competing for local jobs (which is not
the purpose of the SPV) due to the cost advantages that may arise
from the removal of these restrictions. For instance, if wage parity
requirements are not applied to ICTs, then foreign established firms
could benefit by bringing in such suppliers and bidding at lower costs
for outsourced work in the domestic market. Similarly, in the absence
of wage parity requirements, foreign companies that engage CSS,
establishment based or independent suppliers, could have a cost
advantage in bidding for outsourced work in the host country market.
Thus, although the ICT and CSS categories under the SPV are meant
to be distinct from employment-based movement, in practice, suppliers
in these categories could still compete for jobs in the regular labour
market unless there are post-entry conditions attached.
On a related note, the SPV proposal also does not address the issue of
clarifying the definitions of the various service provider categories as
well as of more finely delineating and classifying different types of
service providers in order to cover a wider range of occupational and
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skill categories. For the SPV scheme to be meaningfully implemented
through the model schedule, it is essential to have greater clarity,
uniformity, and disaggregation of service provider categories and some
discussion of ways in which this can be done.

For the SPV scheme to be meaningfully
implemented through the model
schedule, it is essential to have greater
clarity, uniformity, and
disaggregation of service provider
categories...

The third major shortcoming of the existing proposals on mode 4 is
their lack of discussion of enforcement issues and regulatory
mechanisms that would be required to implement such a scheme and
ensure its viability. An important point in this context is whether
enforcement mechanisms can be uniform or whether they would need
to vary across categories, especially if one were to expand the scheme
to cover lower skilled categories.
All of these aforementioned limitations need to be addressed if the
mode 4 negotiations are to move forward and effectively address
developing countries’ and LDC interests, including the interests of the
South Asian countries.
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Chapter 6

Moving Forward on Market Access

86

Developing countries and LDCs have
been calling for the formulation of
new skills categories and expansion of
occupation lists to include middle and
lower skilled workers...

Any progress in the mode 4 negotiations requires initiatives to further
liberalise market access, especially for lower skilled categories.
Developing countries and LDCs have been calling for the formulation
of new skills categories and expansion of occupation lists to include
middle and lower skilled workers and for mechanisms to broaden
classifications and/or extend the commitments to new categories of
workers. It is thus worth considering if a wider coverage of service
suppliers, in terms of skill, occupational, and functional levels is
possible, and if so, how far down the skill chain it is feasible to go, and
through what kinds of administrative schemes and supporting
measures. In addition, this expanded coverage would also need to be
supported by adopting appropriate definitions and classification of
service provider and skill categories and addressing the limitations of
the GATS W/120 occupational classification. The following discussion
suggests ways to move forward in both these regards.
6.1 Including the less skilled under CSS
It is possible to work within the framework of the proposed SPV and
model schedule discussed earlier, to include lower skilled service
provider categories. By working within this framework, developing
countries and LDCs can build upon the momentum and negotiating
environment already generated by these proposals and tailor them to
suit their own interests, rather than initiating a new set of proposals
and creating the requisite environment for their acceptability.

...the functional or hierarchic bar
could be lowered and a wider class of
skilled suppliers can be included
under the relatively liberal route of
ICTs

One possibility is to use the existing SPV categories of ICT, CSS, and
independent professionals, and to try and include a wider range of
service suppliers within these categories. In particular, the existing
service provider categories and associated criteria under the SPV could
be interpreted more liberally so as to cover lesser skilled service
providers. Such an approach has already been explored to some extent
in the proposed model schedule for mode 4. For instance, the ICT
category normally includes managers, executives, and specialists. This
category could be expanded to cover employees who provide assistance,
advice or service to a foreign client, or receive business training,
regardless of their status in the organisation, and without requirement
of a period of prior employment, as proposed in the model schedule.
Thus, the functional or hierarchic bar could be lowered and a wider
class of skilled suppliers can be included under the relatively liberal
route of ICTs. But this, of course, would still mostly apply to educated
and relatively higher level service providers, and would therefore be
of limited interest to most developing countries and LDCs.
However, this approach can be extended to include the less skilled by
using the CSS category and relaxing the minimum eligibility
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requirements of the SPV. For instance, it might be possible to expand
the list of persons qualifying under the CSS category, to include persons
who are skilled in terms of their work experience or technical
competence but not necessarily academically qualified in terms of
having a bachelor’s degree or diploma. The horizontal commitment
would thus refer to persons with some specified threshold of educational
qualifications like a bachelor’s or work experience, or related
qualifications. The inclusion of additional criteria for assessing skills
could potentially enable lower skilled suppliers in trades like carpentry,
masonry, welding, repair and maintenance, and the like to also be
covered by the CSS category.
The inclusion of additional criteria
for assessing skills could potentially
enable lower skilled suppliers in
trades like carpentry, masonry,
welding, repair and maintenance, and
the like to also be covered by the CSS
category

...if progress is to be made with the
lesser skilled categories through the
CSS avenue, then the contract needs to
be with a juridical entity rather than
directly between the client and the
self-employed independent service
provider

There are, however, two operational issues, that would need to be
addressed if (a) the CSS category is used to expand the coverage of
skill sets under the SPV and (b) if the minimum eligibility criterion is
relaxed to include non-formal qualifications. Firstly, to what extent
are lower skilled workers covered in reality by contractual
arrangements? Are service suppliers in trades like masonry, carpentry,
repair work affiliated with entities, which send them to other countries
as contract workers? The answer here is that most such workers do
not fall under establishment based contractual suppliers, unlike the
professional and skilled persons covered by CSS. They are often sent
abroad by overseas manpower export agencies, which are basically
recruitment agencies that perform screening and facilitation tasks for
foreign employers. Thus, the affiliation is not with an organisation
that deals specifically with the trade or occupation in question but
with a cross-sectoral organisation dealing with such skill and
occupational levels. If such workers are to be brought into the category
of CSS, then the very concept of what is a CSS needs to be expanded to
include other types of contracts and overseas deployment mechanisms.
One possibility is to consider whether such recruiting firms or
manpower agencies can be designated by the government or by the
concerned guilds, to act as the contracting establishment which then
deploys independent and self-employed service providers to the client
premises overseas. The contract would then be between the client (firm/
individual) and such establishments and the latter would be responsible
for monitoring contract terms and conditions, screening of
qualifications, and enforcement issues, along with other regulatory
enforcement mechanisms that would normally operate in the host
country. It is important to note, that if progress is to be made with the
lesser skilled categories through the CSS avenue, then the contract
needs to be with a juridical entity (government or otherwise) rather
than directly between the client and the self-employed independent
service provider. Concerns of overstay, illegal migration, and security
are more likely when there is no juridical backing to the presence of
such categories of service providers.
Thus, under the proposed SPV scheme, lower skilled workers can be
classified as falling under temporary contract based movement that is
affiliated with a juridical entity (with an expanded definition of such
an entity to include manpower export agencies). In the absence of such
agencies, it might be worth considering the role of government
ministries/departments of labour or employment, which often do deal
with migrant workers and conduct emigration clearance checks, to
provide this institutional affiliation. It was noted earlier that there
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...if lower skilled workers are to be
categorised as contractual service
suppliers, then they must not be
independent or unaffiliated workers,
as that would raise concerns over
enforcement of temporary stay...

are special departments and agencies in the Ministries of Labour as
well as Overseas Labour Export agencies that regulate emigration in
the South Asian countries. Such agencies can serve as the nodal
juridical bodies for low and semi-skilled workers going overseas on
contracts. The main point is that if lower skilled workers are to be
categorised as contractual service suppliers, then they must not be
independent or unaffiliated workers, as that would raise concerns over
enforcement of temporary stay and difficulties in tracking in the host
country. Of course, a question that arises is to what extent such
alternative institutions and agencies can be seen as equivalent to a
trade body or association or a company, as in the case of professional
and skilled contract based movement.
Provided that the aforementioned modification to the SPV scheme is
implemented under the CSS category, a second issue that needs to be
addressed is that of assessment of work experience or related
qualifications for the lesser skilled categories. The latter typically
include trades and occupations, where there are no international
benchmarks or standards for assessing skills or competence and thus
little or no scope for multilateral recognition. However, there are two
possible approaches to addressing this problem.
The first approach would be to require some form of approval by an
appropriate trade or industry association in the home and/or host
country, which can attest to the competence and skills of the concerned
service supplier. The latter may of course be difficult to do, if there is
no such body to determine competence or if it is not possible to agree
on a set of objective criteria, like number of years of work in that trade
or fulfillment of some form of apprenticeship equivalent programme
in that trade. The absence of such associations or assessment criteria
like training and other programmes in certain trades, especially for
lower skilled occupations, would then become a barrier to such
movement. This goes back to the issue of institutional or juridical
affiliation discussed above. In the absence of such associations, one
possibility may be to assign the task of certification to the entity, which
takes responsibility for contracting out the worker, such as the
manpower export agency, or a concerned government department. The
second and perhaps better approach may be to leave this task to the
host country employer, recognising that the employer would be the
best judge of skills and competence in keeping with his requirements.
It is perhaps best to leave such assessment to private parties in the
home and host countries. (This issue is discussed in more detail in the
section on recognition issues).

...instead of clubbing different skill
sets and qualification criteria
together, the CSS category would be
divided into CSS-1 and CSS-2...

6.2 Including the less skilled under a new CSS subcategory
A second approach would be to carve out from within the existing CSS
category under the SPV, a subcategory that is pertinent to lower skilled
service providers, with different terms and conditions. Under this
approach, instead of clubbing different skill sets and qualification
criteria together, the CSS category would be divided into CSS-1, those
who are formally qualified with academic and paper qualifications and
CSS-2, those who are non-formally qualified, such as through work
experience and exposure to their occupation. The latter subcategory
would be suited to cover less skilled service providers. This breakdown
of the CSS category would be in line with the eligibility criterion under
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...CSS-1 would cover independent
professionals with the possibility of a
direct contract between the selfemployed individual and the host
country client...

...if a country has a severe shortage of
construction workers, it could choose
to make a more liberal commitment
under mode 4 under construction
services, by relaxing/waiving some of
the horizontal limitations...

the SPV outlined earlier, i.e., that the person must at a minimum,
have a diploma or university degree or demonstrated experience. It is
the latter, “demonstrated experience” requirement than can be used
to facilitate market access for lesser skilled persons, who have proven
and certified non-formal qualifications such as through vocational
training, apprenticeships, and on-the-job experience. Their services
would be contracted out and their competence certified by some
recruiting or manpower agency type organisation, as suggested earlier.
An important point to note is that while CSS-1 would cover independent
professionals with the possibility of a direct contract between the selfemployed individual and the host country client, CSS-2 would not cover
direct contractual arrangements between independent workers and
host country clients. Instead, the contract would be between some kind
of juridical entity that deploys or certifies the competence of such
workers and the host country client, as outlined earlier. This is because
it is unlikely that any countries would make commitments to cover
independent unskilled workers, given the inherent difficulties in
ensuring return and monitoring stay.
It may also be important to differentiate between the CSS-1 and CSS2 subcategories in terms of the SPV terms and conditions for entry
and stay. For instance, the CSS-2 subcategory would need to be framed
keeping in mind labour market and trade union type concerns of host
countries without negating altogether market access for lower skilled
suppliers from developing countries. More stringent conditions may
need to be attached to the issuance of the SPV for the CSS-2 category.
Restrictions such as quantitative ceilings and minimum wage type
conditions, coupled with shorter duration of stay such as 3 to 6 months
compared to 1 year for the CSS-1 and ICT categories, may need to be
applied to the CSS-2 category. Hence, in terms of the proposed model
schedule, the horizontal commitments for lower skilled categories of
service suppliers or CSS-2, would include such limitations. If countries
want a further level of safeguard in the lower skilled categories, then
they could further inscribe in their horizontal schedules a small
negative list of service sectors where the CSS-2 would not be applicable.
The aim would be to progressively reduce this negative list so as to
include a growing range of skills and occupations over time and also to
progressively undertake deeper sectoral commitments in the schedules
where they do cover the CSS-2 lower skilled category. So, even if the
horizontal commitments include restrictions such as quotas or needs
based tests for the lower skilled, these restrictions could be relaxed or
removed in the sectoral schedules, in keeping with member country
interests and needs in individual services. Thus, if a country has a
severe shortage of construction workers, it could choose to make a
more liberal commitment under mode 4 under construction services,
by relaxing/waiving some of the horizontal limitations subject to
specified economic and sectoral conditions. There may also be some
merit in drawing upon relevant elements of existing bilateral, seasonal,
and guest worker arrangements, in framing the requirements and
conditions for the CSS-2 subcategory of suppliers.
6.3 Addressing definitional and classification issues
The introduction of additional skill categories and occupations under
the SPV and model schedule would make it all the more necessary to
address definitional issues and classification of service providers under
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...removal of conditions such as wage
parity and quantitative ceilings for
those entering under SPV implicitly
suggests that usual economic
considerations and business cycle
related pressures on entry schemes
would not apply in the case of this
special visa

Developing countries have noted a
number of occupations where they
already are supplying services
internationally and have specific
interests in liberalising market access
in the context of the GATS

the GATS. As noted earlier, it may not always be possible to distinguish
between CSS and employment based movement. To address this
problem, it may be worth considering some form of curbs on SPV
categories, such as preventing outsourcing and further sub-contracting
once entry is granted, or stipulations on ICTs in terms of the size and
operations of the establishment, or on CSS in terms of the contracts
they are eligible to service, so as to maintain the distinction between
SPV suppliers and employment based movement. These would either
have to be specified under the SPV conditions themselves or listed as
limitations under the commitments. It is also worth noting that the
removal of conditions such as wage parity and quantitative ceilings
for those entering under SPV implicitly suggests that usual economic
considerations and business cycle related pressures on entry schemes
would not apply in the case of this special visa. The latter may, however,
be a difficult point to impress on host country governments and to
implement through MFN commitments.
More generally, the mode 4 discussions need to be supported by a finer
classification of service provider categories and greater clarity and
uniformity of definitions for individual categories. Without addressing
such classification and definitional issues, widening of the SPV or for
that matter any scheme to include lesser skilled categories and their
implementation through commitments, would not be meaningful.
Agreement on a common list of occupations and definitions would
ensure predictability and comparability in commitments and also
enhance the value of the commitments made. Developing countries
have noted a number of occupations where they already are supplying
services internationally and have specific interests in liberalising
market access in the context of the GATS. It should be possible to
make use of the International Standard Classification of Occupation
(ISCO-88) of ILO to arrive at the list of categories and skill levels that
can be negotiated and to incorporate these into the WTO Services
Sectoral Classification List. 87 For instance, one of the 9 major
occupational groups under the ISCO is that of professionals. The latter
are included in two major groups covered under ISCO-88. These are
Major Group 2 for professionals and Major Group 3 for technicians
and assistant professionals. Under each group there is an elaborate
list of different types of professionals falling under specific services.
For example, in the engineering services sector, the major group 2 for
professionals includes civil, electrical, electronics and
telecommunications, chemical, mechanical, and mining engineers,
metallurgists, cartographers and surveyors, and other related
professionals. Similarly, in the case of medical and dental services, a
long list of specific and detailed professionals is contained in the ISCO88 classification. Thus, it may be useful to make commitments with
respect to the specific sectors or subsectors as contained in the GATS
W/120 list but supported by specific occupational categories relevant
to these sectors or subsectors, based on the ISCO-88 list.
Progress in the area of classification would of course require close
cooperation between professional and regulatory bodies and
associations between countries in order to arrive at a common
understanding of different service provider categories and what would
constitute an appropriate disaggregation of broader categories like
professionals or specialists. As a first step, these bodies could provide
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a detailed listing of categories of service providers for their respective
sectors, along with the qualifying work-related and educational criteria
for designation under this category. Discussions could then take place
to determine equivalence of categories across countries and come to
some consensus on definitions, terminology, and breakdown into finer
categories.
6.4 Addressing enforcement issues
The preceding discussion clearly indicates that if a wider range of
workers and skill levels is to be covered, then the enforcement of a
scheme such as the SPV and its legal interpretation through GATS
commitments, cannot be uniform across categories. Hence, the requisite
enforcement and regulatory capacity for implementing the SPV would
also need to vary across different types of service suppliers

...absence of adequate regulatory
frameworks and enforcement capacity
in both host and source countries
could be a major constraint to
implementing the SPV, especially in
the case of the lower skilled workers

But this in turn raises a larger question of feasibility in administration.
Would immigration officers and establishments be able to administer
special rules for particular groups within temporary entry? For
instance, where countries have no existing visa scheme for temporary
business entrants, this category would then be introduced under the
SPV. But how capable would all members be to introduce and
administer such a scheme, what administrative and other costs would
this impose, and would these costs be commensurate with the benefits
realised? Would they be able to arrive at a common definition and
classification of different types of service providers that also enables
clear distinctions across categories. Would host country immigration
officials be unduly burdened in trying to administer not only a special
type of visa but also subcategories of visas within the SPV and might
this expose those entering to more scrutiny than at present? Would
source country governments or manpower agencies, especially in LDCs,
have the regulatory capacity to certify and track lower skilled workers
that they contract out to other countries? The implementation of the
SPV would also require institutional changes in the administration of
visas and work permits. But would a “one stop shop” for such visas be
possible to implement in countries where different departments,
agencies, and regulatory bodies may be dealing with visa and work
permit matters?88
There are no clear answers to these questions, but they do highlight
the fact that absence of adequate regulatory frameworks and
enforcement capacity in both host and source countries could be a major
constraint to implementing the SPV, especially in the case of the lower
skilled workers. Administration of a new set of visas could prove costly
if it imposes an additional burden on scarce institutional and human
resources.
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Chapter 7

Moving Forward on Domestic
Regulation
89

...any additional market access gained
through improvements in mode 4
commitments would be of limited use
without strong GATS disciplines to
govern the use of domestic policies...

It has been argued that any additional market access gained through
improvements in mode 4 commitments would be of limited use without
strong GATS disciplines to govern the use of domestic policies on
matters such as recognition, necessity tests, and labour market
practices. Thus, progress is required on a wide range of domestic
regulatory issues to make any improvements in market access
operationally meaningful.
7.1 Recognition requirements
Perhaps the most important domestic policy issue to be addressed is
that of recognition of qualifications. As noted earlier, the latter often
constitute a major barrier to entry by LDC and developing country
service suppliers, who are largely outside existing recognition
initiatives and thus at a disadvantage in various services where
licensing and certification requirements apply for entry.
Any progress on the issue of recognition requires initiatives to be taken
simultaneously at three levels. The first is to try and improve the
framework for MRAs. The second is to address more broadly the entire
concept of recognition, such as the assessment of competence and
determination of equivalence. The third is to try and address the
operational difficulties facing developing countries and LDCs in
negotiating recognition agreements, given institutional, technical, and
financial constraints and mode 4 interests that tend to fall outside the
purview of most MRAs.

One of the main steps to take in the
context of MRAs is to facilitate access
to existing agreements by other
member countries, in particular,
developing countries

7.1.1 Facilitating access under MRAs
One of the main steps to take in the context of MRAs is to facilitate
access to existing agreements by other member countries, in particular,
developing countries. In this regard, it would be important to implement
the notification requirements under Article VII, such as making the
full texts of all existing MRAs available immediately to the WTO
Secretariat and for circulation among all members, and providing
adequate opportunities to developing countries to join in negotiations
for the establishment of MRAs, and for regular monitoring by the CTS
of all these notification requirements.
The overall objective of enforcing notification requirements would be
to increase transparency in this area. These proposals on notification
and better implementation of Article VII were made in India’s
negotiating proposal on mode 4.
Evidence on notifications under Article VII suggests that there is poor
enforcement of this provision thus far. Most notifications are for MRAs
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Most of the agreements that have been
concluded do not provide easy avenues
for accession or for handling requests
for reciprocal treatment by third
countries

that have already been concluded and thus the provisions for allowing
other countries to join in the negotiations have not been implemented.
There have only been 39 notifications by 19 WTO members, far less
than the total number of MRAs actually negotiated. Moreover, some
agreements have been notified under other GATS Articles, while others
have not been notified at all. There is thus ample scope to improve
information flow on MRAs, such as through informal reporting of any
negotiations on MRAs to the CTS so as to enable expression of initial
interest to participate in these negotiations by other member countries.
It may be even better to make such agreements publicly available
rather than just circulating it within the Council. There also need to
be mechanisms to facilitate accession and extension of MRAs to third
parties. Most of the agreements that have been concluded do not provide
easy avenues for accession or for handling requests for reciprocal
treatment by third countries. Mechanisms such as clear accession
clauses or to allow third countries to demonstrate equivalent training
to that obtained in a country which is a party to an MRA, could help
encourage transitivity and spread of such agreements.
It must be noted, however, that such mechanisms to facilitate extension
of MRAs to other countries could also inhibit the very establishment
of MRAs and that technical and financial support may need to be
extended to developing countries in this process.
7.1.2 Developing a general model for MRAs
Another possibility would be to develop a model plurilateral WTO
agreement on recognition under the GATS. This would take the form
of general rules and principles based on which bilateral and sectoral
commitments could be undertaken. The benefit of such an agreement
would be to embed MRAs in the WTO system and give it a legal status,
which it lacks currently. This agreement would include precise rules
on accession, enable the scheduling of mutual recognition commitments,
and include other necessary provisions on definitions, safeguards, and
institutions. Under this proposal, recognition would include waiving
of domestic licensing, qualification, and other requirements where it
is judged that there is regulatory equivalence, even if the regulatory
systems are different. There would also be provisions for consultation
and cooperation between regulatory authorities and there would be
agreed compensatory requirements to ensure quality of service and
fulfillment of public policy objectives in the host country.

...it may be easier to try and apply the
Accountancy Sector Guidelines
broadly as a template for MRAs in
other professional services, as has
been proposed by some authors

The model agreement proposal is an ambitious one. While it covers
many of the Guidelines for MRAs in the Accountancy Sector and uses
these to establish a general framework for MRAs, it goes beyond those
guidelines in making them legally binding. Hence, it is unlikely that
countries would be forthcoming in accepting such a model agreement.
Instead, it may be easier to try and apply the Accountancy Sector
Guidelines broadly as a template for MRAs in other professional
services, as has been proposed by some authors. Industry and
professional associations could use these guidelines not only to initiate
negotiations on MRAs but also to tailor the framework from the
Accountancy sector in accordance with sectoral needs and interests.
Generalisation of the Accountancy sector guidelines for MRAs would
enable agreement on similar formats and procedures for all MRA
negotiations and thus help in establishing a more transparent system
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of MRAs. Eventually, this step would lead to the development of a
multilateral framework for MRAs, which would include guidelines on
rule making, enforceable standards of non-discrimination and
transitivity, and provision of institutional infrastructure for
accreditation.

...the proposal is useful for
highlighting the need to go beyond
recognition in terms of established
degrees and licensing systems to
include more flexible forms of
recognition arrangements

7.1.3 Establishing multilateral norms for recognition90
It has been proposed in one developing country communication that
multilateral norms be established which deal with four specific aspects
of recognition.91 The first concerns norms for professional services where
there are no formal accreditation or licensing procedures, such as
software services. The proposal suggests that criteria be laid down for
minimum professional experience and education to reduce the scope
for discretion in according due recognition in such services. The second
relates to norms for assessing equivalence of work related and academic
qualifications. The third concerns norms for temporary licensing to
enable suppliers to practice in sectors where licensing procedures are
absent in the home country. The fourth relates to norms concerning
broad-based equivalence of qualifications and standards for purposes
of granting recognition. The latter would require establishment of
bridging mechanisms where requirements and standards diverge
between home and host countries and compensatory systems based on
local adaptation periods and aptitude tests would need to be developed
without requiring actual harmonisation of standards.
Although the latter proposal is highly detailed and gets into the specifics
of various types of recognition, it is much too ambitious for a wide
range of countries with differing levels of development to adopt.
Establishment of such norms would involve very difficult negotiations
with active involvement by professional associations and concerns about
loss of domestic regulatory autonomy. It is not clear whether the
benefits would be commensurate to the costs involved in such
negotiations. However, it would be worth including reference to these
issues in any multilateral or plurilateral agreement on MRAs, though
not necessarily to get into discussions at this time on the norms and
practices. This proposal is useful for highlighting the need to go beyond
recognition in terms of established degrees and licensing systems to
include more flexible forms of recognition arrangements.

...Article VI:6 provides a means to
facilitate the provision of services by
suppliers of countries that are not
party to MRAs

7.1.4 Greater use of recognition-related GATS provisions
It would also be important to make more effective use of some of the
GATS provisions which do not directly relate to recognition but have a
bearing on some aspects of recognition. One such provision is Article
VI.6 that requires members making specific commitments on
professional services to provide adequate procedures for verifying the
competence of professionals, although this article does not require
recognition or negotiation of MRAs. In this regard, Article VI:6 provides
a means to facilitate the provision of services by suppliers of countries
that are not party to MRAs. Thus, members can obtain information
from their trading partners on the procedures they use for verifying
competence where a market access commitment has been made and
also to push for an improvement in these procedures. The main
drawback of using Article VI.6 is that it is not a general provision but
is applicable only to cases where commitments have been made. It
also does not lend itself to use in services where technical competence
Movement of Natural Persons: A Case Study of South Asian Countries w 67

and non-formally acquired skills have to be assessed, and generally
where the service supplier cannot be categorised as a professional.
Thus, it would be less relevant to lower and semi-skilled occupations
and categories of service providers.

Issues such as transparency and
objectivity in recognition procedures
could be addressed through the GATS’
commitment structure by undertaking
additional commitments under Article
XVIII of GATS

If recognition is to be facilitated, it
may be better to define equivalence in
terms of comparability of
qualifications so as to allow some
flexibility in skills, professional and
regulatory approaches, and content

Another important GATS discipline which could be developed is Article
VI:4. As discussed earlier, this provision covers issues of qualification
and licensing requirements and procedures and technical standards.
The development of disciplines under this provision would be to
determine the discriminatory nature of a given domestic regulation
and thus enhance the possibilities for recognition of qualifications.
However, progress in this regard would only be possible if basic
definitions are agreed upon by all members. (Discussion of Article VI:4
is taken up in more detail later in this paper).
Issues such as transparency and objectivity in recognition procedures
could be addressed through the GATS’ commitment structure by
undertaking additional commitments under Article XVIII of GATS.
These commitments would be aimed at establishing a transparent and
least burdensome procedure for verifying the foreign service provider’s
competence. The idea underlying these additional commitments would
be to introduce a hierarchy of measures, with the burden of proof being
placed on the domestic regulator to move from a less burdensome
measure to a more burdensome procedure. For example, if it is accepted
that administering a test of service provider’s competence and/or
educational attainment is the least burdensome way of verifying a
foreign service provider’s competence, then a foreign service provider
would be required to make up any objectively verifiable deficiencies in
education, training, and experience, only where it is necessary. The
onus of proving this necessity would fall on the host country regulator.
Moreover, sectoral guidelines on recognition, such as those developed
for the accountancy sector and proposed for other professional services,
could be included in the Additional Commitments.
7.1.5 Addressing broader conceptual issues in recognition
There are several conceptual and definitional issues that need to be
clarified for developing the GATS framework on recognition.92 Firstly,
how is equivalence to be defined? Would it mean the same, or
substantially the same, equal, or comparable? As Iredale notes, a strict
interpretation of the term equivalence as meaning the same would
tend to prohibit recognising other qualifications. If recognition is to be
facilitated, it may be better to define equivalence in terms of
comparability of qualifications so as to allow some flexibility in skills,
professional and regulatory approaches, and content. Secondly, what
is meant by qualifications? Does it include education, experience, exams
passed, and all other means through which competence is acquired or
a more limited set of means? It can be argued that qualifications should
include a broad range of mechanisms through which competence is
developed. For instance, in services like IT where competence is
acquired on the job and where constant upgrading of skills and
knowledge occurs on the job or through informal training mechanisms,
it is important to go beyond formal educational mechanisms in
according recognition.
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At the sectoral level, it might be better
to leave the negotiation of agreements
to the concerned regulating bodies in
the host and home countries rather
than relying on government
intervention

7.1.6 Operational issues in recognition
There are several difficult operational issues that need to be addressed
if negotiations on recognition are to progress. The first concerns the
institutional apparatus for negotiations, i.e., the question of what would
be an appropriate body to undertake the overall GATS negotiations on
recognition and more specifically the negotiation of MRAs in specific
sectors. The difficulty here is that although it may not be feasible to
establish a single national body to deal with the GATS negotiations on
recognition, given the need to involve individual professional bodies,
leaving individual professional groups to negotiate would also not work.
Thus, some combination of an independent outside body with regular
inputs from professional associations would be required. At the sectoral
level, it might be better to leave the negotiation of agreements to the
concerned regulating bodies in the host and home countries rather
than relying on government intervention.
A second set of operational issues concerns the feasibility of recognition
agreements between countries with very different systems of training,
codes of ethics, professional structures, standards, and practices. Given
the wide divergences that currently exist, it seems unlikely. Moreover,
many developing countries and LDCs do not even have professional
bodies comparable to those in developed countries with which to
negotiate agreements. Hence, they are likely to be excluded from the
establishment of MRAs, except with other countries of a similar level
of development and standards.
A third set of issues concerns the possibilities for according recognition
to specific groups of service providers. For example, creation of fast
track procedures for recognition of specialised service suppliers, such
as nurses or medical assistants, who may be in high demand in some
host countries, could be of significance to some developing countries.
These fast track procedures could consist of streamlined and
standardised competence tests. However, the risk here is that such
tests may be biased towards locally trained persons and may also set
unduly high standards for foreign suppliers. Thus, to the extent
possible, one would need to have similar tests for domestic and foreign
service suppliers, if the fast track procedure is to be operationally
meaningful.

...many developing countries and
LDCs do not even have professional
bodies comparable to those in
developed countries with which to
negotiate agreements. Hence, they are
likely to be excluded from the
establishment of MRAs...

Similarly, it would be important to develop mechanisms for recognition
of service suppliers who fall between being professionals and
tradesmen, whose qualifications need to be assessed at a technical
level. Since such occupations are not always licensable in all countries,
formal mechanisms of certification would not be useful as they would
tend to deny entry. Thus flexible alternatives would be required to
adequately assess non-academic and other credentials which create
competence in the concerned activity. Here, however, issues such as
who certifies technical competence, whether this is done by a host
country employer/ regulatory body/association or by a home country
institution, would need to be decided. In the absence of MRAs, agreed
means of assessing competency would be required. It can be argued
that the assessment of a combination of qualifications and skills
acquired through work experience or training should be left as far as
possible to employers, recruitment agencies, and entities that are
responsible for hiring workers. This is because such private parties
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The case of the IT sector, where both
academic and non-academic
qualifications are important, shows
clearly that a system which leaves
assessment and screening to firms in
host and home countries, is conducive
to mode 4

...the process of progressively removing
ENTs can be encouraged through
negotiations and can be progressively
extended to categories of interest to
developing countries

would be in the best position to know their own requirements and
judge competence in accordance with their needs and specifications
for the task in question, a point also made earlier when discussing the
SPV2 category. The case of the IT sector, where both academic and
non-academic qualifications are important, shows clearly that a system
which leaves assessment and screening to firms in host and home
countries, is conducive to mode 4. Thus, there may be a case to
minimises intervention by government and formal regulatory bodies
in the case of sectors and occupations where a more comprehensive
assessment of abilities is required than looking at formal qualifications.
Needless to say, there is likely to be more discretion in according
recognition to such suppliers, especially where one cannot apply some
minimum threshold level of education. So, operationally, recognition
mechanisms are likely to have an inherent bias against lower skilled
and non-formally qualified service suppliers.
7.2 Economic Needs Tests
The concept of ENTs and the various limitations in their use and
administration, have been highlighted earlier. Basically, two sets of
issues need to be addressed in the context of ENTs. The first is to limit
the number of service categories permitted for their use and to reach
an agreement across member countries on the criteria for selection of
these categories. As proposed in the model schedule, one possibility is
to eliminate ENTs for only those covered by the SPV as across the
board elimination of ENTs is not likely to be feasible. Insisting on
very broad elimination of ENTs would only result in fewer sectors being
scheduled, particularly those sectors where mode 4 is involved at a
lower level of skills and occupational categories.
However, a more conservative approach to ENTs may be more realistic
than even what is proposed under the model schedule. This more
limited approach is driven by the fact that developing countries are
interested in extending the SPV to cover a wider range of skills and
occupations. Thus, the wider the coverage of SPV, the less realistic is
such a blanket exemption of SPV categories from the economic needs
test. In light of the modified SPV scheme outlined earlier, one possible
approach is to eliminate ENTs for SPV1 categories, while retaining
them for SPV2 categories under the horizontal commitments. Countries
would retain the discretion of eliminating ENTs for SPV2 categories
in their sectoral commitments, if they are willing to commit to deeper
liberalisation in a particular sector or occupation. Thus, agreement
would be required on the SPV categories, not only to implement the
scheme administratively but also to clarify the scope of ENTs.
Meanwhile, the process of progressively removing ENTs, as is reflected
in the initial offers by Canada, the EU, and some other developed
countries, can be encouraged through negotiations and can be
progressively extended to categories of interest to developing countries.
The second issue to be addressed is the development of some
multilateral standards to reduce the arbitrariness and disciminatory
scope in the application of ENTs. As noted earlier, there is no common
definition of an ENT, no clearly set criteria for their use, and no clearly
established procedures for their administration. Thus, some guidelines
need to be set up for applying ENTs, starting perhaps with a sector
where such measures are commonly used (in a manner similar to the
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Since part of the problem with ENTs is
the lack of information on such
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promote transparency and greater
availability and exchange of
information on ENTs and national
practices

establishment of guidelines for the accountancy sector). The aim would
be to extend these guidelines to additional sectors and to eventually
develop a multilateral framework for use of ENTs. These guidelines
could, for instance, specify when ENTs are to be conducted periodically
and when on a case by case basis, whether ENTs should be used to
solely determine the need to allow foreign service suppliers or to also
go beyond this to determine the actual number of such suppliers to be
permitted entry, whether such tests should be pre or post admission,
or both, and what would constitute a reasonable time frame for
conducting and completing such tests. Some narrowing of the meaning
of ENT in terms of its objective and how it is translated into a market
access barrier is required.
Since part of the problem with ENTs is the lack of information on such
measures, it would be important to promote transparency and greater
availability and exchange of information on ENTs and national
practices. Transparency requirements could be included under
additional commitments, with specific reference to ENTs. It would also
be important to obtain binding commitments on the use of ENTs to
prevent discretionary rollback through widening and tightening of
ENTs when economic conditions so warrant. Thus, the scope for using
ENTs as some kind of safeguard mechanism depending on economic
conditions would need to be curbed.
7.3 Disciplines on domestic regulation
Fairness and transparency are essential for the successful
implementation of any of the aforementioned proposals to liberalise
mode 4. In this respect, Article VI on domestic regulation is highly
significant for progress in any discussions on mode 4. Article VI:1 states
that, “In sectors where specific commitments are undertaken, each
member shall ensure that all measures of general application affecting
trade in services are administered in a reasonable, objective, and
impartial manner.” In the case of mode 4, the latter would mean that
all administrative procedures concerning issuance of work permits and
visas or all recognition related measures such as licensing and
certification requirements, or the application of ENTs, should be done
in a fair and reasonable manner. Article VI:2 further requires members
to allow for review of procedures and decisions affecting trade in
services, while Article VI:3 requires timely notification of the decision.
Hence, these provisions have a direct bearing on the proposals made
above for the administration of the SPV, such as timely issuance,
recourse to appeal rejections, and justification for rejections.

...In sectors where specific
commitments are undertaken, each
member shall ensure that all measures
of general application affecting trade
in services are administered in a
reasonable, objective, and impartial
manner

In particular, development of disciplines under Article VI:4 has
significance with regard to mode 4 negotiations. Article VI:4 calls for
the adoption of disciplines to ensure that “qualification requirements
and procedures, technical standards and licensing requirements do
not constitute unnecessary barriers to trade in services”, that such
requirements are “based on objective and transparent criteria”, “not
more burdensome than necessary to ensure the quality of the service”,
and that licensing procedures are “not in themselves a restriction on
the supply of the service.” As highlighted earlier, domestic regulations
concerning administrative procedures for entry and recognition, are
among the main impediments to mode 4. For example, the qualification
procedures in many countries may involve long delays in the verification
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what extent the various GATS Articles
are mutually exclusive

of an applicant’s qualifications, unreasonable intervals for examination
of applications, and may impose exorbitant financial and other costs
on applicants. Similarly, domestic regulations concerning licensing
procedures may be overly burdensome, with unreasonable time frames
and requirements, unclearly specified criteria, high registration and
licensing costs, and multiple levels of requirements to be fulfilled at
the federal and sub-federal/provincial levels. Thus, development of
disciplines on the various elements of Article VI:4, in particular on
administrative procedures, qualification requirements and procedures,
technical standards, and licensing requirements, is of significance to
the mode 4 negotiations as such domestic regulations impinge greatly
on the scope for mode 4. In fact, implementation of the various proposals
outlined can only be possible if backed by appropriate disciplines in
each of these areas under Article VI:4.
However, two basic issues need to be resolved with regard to the scope
of Article VI:4. The first issue concerns the type of regulations that
fall under Article VI:4 as opposed to Articles XVI and XVIII on Market
Access and National Treatment, respectively, or any other GATS
provisions. Disciplines for domestic regulation are to apply to
regulations that fall outside the scope of other GATS provisions.
However, such a distinction is not always possible. For example,
licensing systems have separate components that can fall under Market
Access, National Treatment and Article VI:4 measures. It is not always
possible to distinguish the particular requirements and procedures
that fall exclusively under Article VI:4. Similarly, there is some
ambiguity about the coverage of residency requirements and whether
all such requirements should fall under National Treatment and thus
be subject to scheduling under specific commitments or whether there
are aspects of residency requirements, which can be covered under
Article VI:4. Hence, the extent to which Article VI:4 can address mode
4 related issues depends greatly on the scope of this provision. For
instance, if all residency requirements are seen as falling under
National Treatment, then issues relating to the process by which a
foreign service provider obtains residency can be covered under Article
VI:4. However, if all residency requirements are not seen as falling
under National Treatment, then the requirement of residency for the
purposes of licensing and the process by which residency is obtained
can both be subject to Article VI:4 disciplines.
The second issue relates to the question of whether Article VI:4
disciplines should apply only to measures where commitments have
been undertaken or more generally, regardless of what commitments
or initial offers have been made. In the former case, Article VI:4 would
have a bearing on mode 4 only with regard to regulatory measures
that are applicable to existing commitments and offers. In the latter
case, the linkages between Mode 4 and Article VI:4 would be extensive
and any mode 4 related barrier could be disputed under this provision.
The Working Party on Domestic Regulation will need to determine
the scope of various provisions and to what extent the various GATS
Articles are mutually exclusive. It would be in the interests of
developing countries to specifically include administrative procedures
for work permits and visas, residency, licensing, and qualification under
Article VI: 4 as opposed to commitments under market access and
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resist the application of Article VI:4
disciplines to a wide range of domestic
regulations and to measures that are
outside the scope of their commitments

national treatment provisions. It would also be useful to assess if certain
skill levels and occupations are subject to more regulatory barriers
than others and to address these through Article VI:4 disciplines.
However, developed countries are likely to resist the application of
Article VI:4 disciplines to a wide range of domestic regulations and to
measures that are outside the scope of their commitments. This
opposition is evident from recent proposals by Japan and the EC for
treating regulations such as licensing procedures outside Article VI:4,
such as through a separate annexe of disciplines. It is also important
to recognise that development of Article VI:4 disciplines alone will not
result in improved commitments in mode 4, particularly in lower and
middle skill levels and occupational categories. Thus the gains realised
by developing countries from widening the scope of Article VI:4 may
not be commensurate to the loss in their autonomy over domestic
regulation. Given such tradeoffs and different positions, progress in
developing such disciplines is likely to prove difficult. It is in this respect
that the additional commitments on transparency and domestic
regulation suggested in the model schedule, take on importance. Such
commitments would take less time to obtain than developing horizontal
disciplines on Article VI, and could broadly achieve the same objectives
as Article VI:4 disciplines.
7.4 National treatment related issues
While most of the proposals for liberalising mode 4 deal with market
access issues, there is a range of measures, which fall under national
treatment commitments, which are also worth considering. These
measures affect the conditions of stay and the returns associated with
mode 4. Chief among these is social security tax, which is imposed on
temporary service suppliers while they are in the host country, without
providing the associated social benefits in the future. The main issue
here is whether temporary service providers can be relieved of such
payments or if mechanisms can be worked out to ensure that they can
receive social benefits in return.

The most practical approach would be
to exempt those covered under SPV
from social security taxes on their
earnings and to exclude them from
coverage under social security
benefits, regardless of the total length
of their stay...

The most practical approach would be to exempt those covered under
SPV from social security taxes on their earnings and to exclude them
from coverage under social security benefits, regardless of the total
length of their stay (cumulatively across multiple entries). Therefore,
even if a CSS spends more than 10 years under the SPV in the US, (10
years being the period required to avail of social security benefits in
future) under multiple contracts in the US, with no single contract
lasting more than one year, he would not be subject to social security
taxes or eligible for such benefits, as long as he remains on the SPV.
This would of course require agreement on the SPV categories and
would probably need to be supported by some type of bilateral
totalisation agreement. Thus, if the service supplier were to later enter
the US on a different visa, like a regular employment visa such as H-1B,
he would be subject to social security taxes from that point onwards and
his preceding years of work in the US would not qualify him for receiving
social security benefits. Any scheme which allows for retroactive calculation
or payment of past contributions, as has been suggested in some
proposals, would be burdensome and administratively difficult to
implement. It is thus best to keep the demarcation between the SPV
and other visa schemes distinct, both in terms of payment of social
security taxes and eligibility for social security benefits.
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It would also be useful to consider the possible extension of bilateral
agreements on social security payments, multilaterally. In this regard,
transparency and timely notification of existing totalisation agreements
or negotiations of new agreements would be important, so as to
facilitate participation by more countries. As in the case of recognition,
it may be useful to draw upon common aspects of existing bilateral
agreements, such as eligibility conditions, regulatory cooperation, and
administrative arrangements, in order to develop a multilateral
framework for social security and other taxes.

...transparency and timely notification
of existing totalisation agreements or
negotiations of new agreements would
be important, so as to facilitate
participation by more countries

While wage parity requirements
attached to mode 4 erode the cost
advantage of foreign service providers,
wage parity and insistence on
payment of minimum wages is in the
welfare interests of foreign suppliers,
particularly lower skilled workers

It was noted earlier that government procurement policies can create
a disadvantage for foreign service persons. Here, the approach should
be to allow countries to inscribe such measures as national treatment
limitations, thus giving them the autonomy to use such measures to
address public policy objectives, and also to insist on greater
transparency in applying such measures and proper notification of the
existence of such measures. For instance, countries could be required
to make explicit the existence of government procurement policies and
subsidies in all relevant sectoral commitments schedules and to provide
information on their nature and magnitude, how they operate, and
other relevant parameters. It may also be useful to try and limit the
scope of such limitations in the schedules. For instance, government
procurement limitations could be restricted to taking the form of
ceilings on the percent of contracts or value of transactions to be
procured from domestic sources, the number of local service persons
employed, and the extent of preference to be accorded to domestic
contracts. Enforcement of transparency provisions backed by some
consensus on the permissible forms these measures would be essential
for, reducing the discriminatory scope and impact of such policies. Much
would of course depend on the progress in the discussions on such
disciplines. An important point to note, however, is that some major
developing countries are not signatories to the Government
Procurement Agreement and are resisting discussions on transparency
in government procurement. Many were proponents of a carve-out of
government procurement policies from the scope of the GATS. A rethink on this issue may be warranted on the part of some developing
countries and LDCs, as their service providers are likely to face growing
market access restrictions to procuring government contracts and subcontracts.93
Wage parity is a difficult national treatment issue concerning mode 4.
While wage parity requirements attached to mode 4 erode the cost
advantage of foreign service providers, wage parity and insistence on
payment of minimum wages is in the welfare interests of foreign
suppliers, particularly lower skilled workers. One possibility is to
distinguish between treatment of different classes of service providers
in the application of wage parity measures. Those covered under the
the CSS-1 subcategory can be exempt from wage parity requirements,
the reason being that the reservation wage for such suppliers is likely
to be much higher. Moreover, host market demand and supply
conditions are likely to result in sufficiently high wages, so differences
between foreign and domestic service provider wages are unlikely to
be very large. The difficulty here may be with professionals in fields
like IT where there are job displacement concerns in the host country
and fears about “body shopping” by developing country firms and agents
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...the earlier proposals regarding the
time frame for issuance of the SPV
and notification requirements for
delays and additional conditions
should be inclusive of any wage
related requirements

if there is no wage parity requirement. In the case of CSS-2 service
providers, it would be practical to allow for wage parity requirements,
unless a country wished to remove this condition in its sectoral
commitment. For such categories, associated welfare concerns are likely
to be more important. So, assurance of minimum wages is in the
interests of both developed and developing countries and of the worker.
But what is most important is to ensure that wage parity requirements
do not impose a cumbersome condition for screening of foreign service
providers and the issuance of entry visas. Hence, the earlier proposals
regarding the time frame for issuance of the SPV and notification
requirements for delays and additional conditions should be inclusive
of any wage related requirements. Delays and rejections on account of
failure to meet wage parity requirements should be open to appeal
and review under the SPV procedures. Development of Article VI:4
disciplines on administrative procedures for entry could also cover the
administration of wage parity requirements as a part of domestic labour
market regulations applicable to mode 4.
7.5 Welfare and equity issues
There are a number of other issues that have received much less
attention in the negotiations on mode 4. These include issues such as
worker abuse, illegal trafficking, and brain drain. A combination of
approaches would be required to address these issues. For instance,
on the matter of brain drain, it would be important to introduce
safeguards and mechanisms for intergovernmental cooperation to
prevent any liberalisation of mode 4 from aggravating brain drain in
developing countries. Proper implementation of the SPV through
tracking procedures, preventing adjustment of status for SPV holders,
and enforcement of penalties for violations of the conditions, combined
with the possibilities for multiple entry should reduce the incentive to
overstay and encourage return. The SPV and model schedule
framework can stem brain drain by encouraging a circular flow of
temporary service suppliers. However, in addition to implementing
such proposals, it would also be useful to expand the scope of the mode
4 discussions to address aspects relating to mode 4 that would enable
a better distribution of benefits in receiving and sending countries and
realisation of larger developmental and social goals. These include
aspects such as the channeling of remittances, facilitating the transfer
of skills and technology from the host to source countries, and creating
avenues for brain circulation through greater intergovernmental and
other forms of cooperation between countries.

Proper implementation of the SPV
through tracking procedures,
preventing adjustment of status for
SPV holders, and enforcement of
penalties for violations of the
conditions, should reduce the
incentive to overstay and encourage
return

On issues such as worker abuse and exploitation, national treatment
conditions have to be invoked and any violations taken to dispute on
national treatment grounds. It may also be useful to explicitly state in
the horizontal national treatment commitments on mode 4 that there
would be no abuse of mode 4 (forced labour, misrepresentation of
services, illegal subcontracting) on the basis of wages, gender, race,
etc. and that any such violations would be subject to appeal, review,
and heavy penalties on the employing party. In this regard, it would
also be useful to define the scope of domestic labour laws and
regulations with regard to mode 4 and to bring such aspects relating
to worker welfare under the purview of Article VI disciplines.
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In addressing all of these issues, there is a need to go beyond a
commercial and largely trade-oriented perspective in the mode 4
negotiations. A more comprehensive perspective is required, which
takes into account the larger social and development related benefits
and issues associated with mode 4. However, this would require much
greater cooperation between countries and greater involvement of a
wider range of institutions dealing with trade, migration, and
development in the mode 4 negotiations.

...the mode 4 negotiations would also
need to take into account inter-modal
spillover effects of mode-specific
restrictions and the wider benefits
that can be realised from broad-based
liberalisation across modes

7.6 Developing a model schedule of commitments94
The various proposals and suggestions regarding market access and
domestic regulations would need to be reflected in revised horizontal
commitment schedules and offers, building upon the approach endorsed
by the European Services Forum (ESF) and the US Coalition of Service
Industries. The main additional feature of this model schedule would
be the expanded coverage to include lower skilled service providers
under a separate subcategory of contractual service suppliers, as
proposed earlier. The latter could then be supplemented by sectoral
schedules where more liberal commitments are possible in mode 4 for
select services and categories. Or the sectoral schedule can provide a
detailed listing of restrictions that may apply to selected categories,
otherwise not listed in the horizontal schedule. Thus, depending on
individual member country sectoral and category-wise interests and
depending on their capacity for the negotiations, the horizontal and
sectoral schedules can be used in conjunction to address both their
offensive and defensive trade interests in mode 4. LDCs and developing
countries, including those in South Asia, could focus on those sectors
and occupational categories that are of most interest to them and could
try to negotiate mode 4 commitments in such sectors in a manner that
reflects the various proposals outlined earlier.
It may also be worth exploring the possibility of setting specific
benchmarks in terms of years of stay, percentages of categories eligible
for liberalisation, either across all skill levels or within specific
categories such as CSS-2 and independent professionals where
liberalisation is likely to be slower. The latter would help provide some
yardsticks for measuring progress in the negotiations. In addition,
cross-modal issues, such as restrictions on mode 3 in the form of local
staffing requirements or restrictions on mode 1 such as outsourcing
bans, which curtail the scope for associated complementary movement
of service providers, would also need to be addressed. Thus, the mode
4 negotiations would also need to take into account inter-modal
spillover effects of mode-specific restrictions and the wider benefits
that can be realised from broad-based liberalisation across modes.
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Chapter 8

Some Domestic Issues
for Consideration

...greater market access under mode 4
will only be meaningful if the South
Asian countries can exploit this access
through the provision of low cost but
high quality service providers

The negotiations on mode 4 and the various proposals highlighted in
this paper will also need to be supported by initiatives and policy efforts
at the domestic level. More liberal commitments in mode 4 or
strengthening of mode 4 related disciplines under the GATS framework
will not automatically translate into benefits for sending countries
unless they are supported by domestic reforms and measures. One of
the most important areas for domestic reform is that of training and
standards. For instance, greater market access under mode 4 will only
be meaningful if the South Asian countries can exploit this access
through the provision of low cost but high quality service providers.
Hence, there has to be adequate investment in training, related
infrastructure, and establishment of standards so that developing
country suppliers can meet host country requirements. This is
particularly true in the low and semi-skilled trades like construction
work, welding, and plumbing, where technical rather than academic
proficiency is important, but where there are often no regulatory bodies
or formal training or apprentice programmes to ensure minimum
standards and quality. And as noted earlier, divergence in training
standards in services like nursing and medicine will also need to be
addressed in order to facilitate entry into mutual recognition
agreements by the South Asian countries.
It will also be important for the South Asian countries to improve their
institutional and regulatory capacity with regard to labour market and
immigration policies. Most of the above proposals require adequate
institutional and regulatory capacity in the sending as well as receiving
countries to undertake tracking, screening, and certification
responsibilities, to provide timely information under the transparency
and notification requirements, and to ensure return and successful
integration of temporary service suppliers. Thus, negotiating strategies
to facilitate mode 4 must be embedded within a larger national policy
and institutional framework to deal with temporary migration and
trade.
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Annexe
India
Table 1: Annual Outflow of labour migrants from India, 1976-97
Year

Number of
emigrants

Percent of emigrants
to the Middle East

Year

Number of
emigrants

Percent of emigrants
to the Middle East

1976

4,200

n.a.

1987

125,356

97.2

1977

22,900

n.a.

1988

169,844

97.7

1978

69,000

n.a.

1989

126,786

95.1

1979

171,000

n.a.

1990

141,816

94.2

1980

236,200

n.a.

1991

192,003

96.0

1981

276,000

n.a.

1992

416,784

96.7

1982

239,545

93.6

1993

438,338

95.5

1983

224,995

96.9

1994

425,385

95.1

1984

205,922

96.4

1995

415,334

93.0

1985

163,035

98.4

1996

414,214

93.7

1986

113,649

96.1

1997

416,424

92.8

Source: Nangia and Saha (2002), Table 1, p.14.
Note: n.a. = not available

Table 2: The distribution of annual labour outflows from India by destination, 1999-2003
Number

Country

1999

2000

2001

2002

2003

79,269

55,099

53,673

95,034

143,804

58,722

78,048

99,453

121,431

31,082

39,751

4,859

54,434

30,985

41,209

36,816

1.

UAE

2.

Saudi Arabia

27,160

3.

Kuwait

19,149

4.

Oman

16,101

15,155

5.

Malaysia

62

4,615

6,131

10,512

26,898

6.

Bahrain

14,905

15,909

16,382

20,807

24,778

7.

Singapore

19,468

18,399

27,886

24,399

23,438

8.

Qatar

—

—

13,829

12,596

14,251

9.

Libya

1,129

1,198

334

1,339

2,796

10.

Others
Total

22,309

32,003

11,645

13,765

17,810

199,552

243,182

278,664

367,663

466,456

Source: Emigration Division, Indian Ministry of Labour, various years.
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Table 3: Indian Contract Workers in Service Jobs
in West Asia and the Gulf
Country

Number

Bahrain

110,000

Kuwait

150,000

Oman

280,000

Qatar

80,000

Saudi Arabia

700,000

UAE

500,000

Yemen

103,000

Libya

36,000

Source: D’Sami (2001), p.3.

Table 4: Indian Emigrants to Europe, America, and Oceania
(knowledge workers)
Country

Number

France
Germany
Netherlands

42,000
32,000
103,000

UK

790,000

US

815,000

Portugal

102,000

Canada

250,000

Australia

200,000

New Zealand

30,000

Indonesia

30,000

Source: D’Sami (2001), p.3.
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Table 5: India’s Share in Asian and World Immigration of Workers 1994-1996
Occupation

Indian
Immigration

Asian
Immigration

World
Immigration

Overall
Occupational

114,528

688,327

2,440,777

13.2

4.7

Total
Occupational

38,395

295,516

851,507

13.0

4.5

Professional,
Technical

19,603

89,917

201,568

22.0

9.7

Executive,
Managerial

6,246

41,841

83,631

14.9

7.5

Sales

1489

14,581

39,950

10.2

3.7

Administrative
Support

2,390

20,816

61,610

11.5

3.8

Production, craft
and repairs

767

17,775

66,780

4.3

1.1

Operator,
Fabricator and
Labour

846

43,543

195,861

1.9

0.4

3,567

20,366

42,698

17.5

8.4

Family, Forestry
and Fishing
Service
No Occupation
Reported

Indian as
% of Asian

Indian as %
Of world

3,467

47,406

159,409

7.4

2.2

76,133

572,811

1,589,270

13.3

4.8

Source: Khadria (1999), based on Statistical Yearbook of the Immigration and Naturalisation Service, various years.

Table 6: Total Issue of USA H-1 Visas & Sending Country Shares. 1989-1999
1989

1990

1991

1992

1993

1994

1995

1996

1997

1998

1999

India

4.4

4.6

6.9

10.7

18.0

22.9

26.3

32.0

39.3

44.0

47.2

China

1.7

1.0

1.9

1.7

2.4

2.5

3.2

3.9

4.0

4.2

5.0
2.6

Philippines

12.4

12.4

12.2

14.6

18.0

17.8

17.0

7.7

3.3

3.0

Mexico

6.0

6.4

5.4

4.8

3.1

2.3

2.5

3.2

3.5

2.5

2.1

Russia

4.6

6.3

6.6

3.2

4.5

2.5

2.0

2.1

1.7

1.5

1.4

Total LDCs

29.2

30.8

33.1

35.1

46.0

48.1

50.9

48.8

51.8

55.4

58.2

UK

13.6

12.2

14.8

13.0

9.5

8.6

8.1

9.3

8.6

6.9

5.7

Japan

7.5

6.5

8.7

5.4

5.1

4.5

3.5

4.0

3.6

3.1

2.9

France

4.7

3.9

4.1

3.3

2.1

2.0

2.1

2.4

2.3

2.3

2.3

Germany

3.7

2.8

3.2

2.9

2.4

2.2

2.5

2.5

2.6

2.5

2.1

Australia

1.8

1.4

1.9

1.9

2.0

2.1

1.8

1.9

1.8

1.8

1.4

Total
Developed
Countries

31.4

26.8

32.6

26.5

21.1

19.5

17.9

20.2

19.0

16.7

14.3

Others
Total no. of

39.4

42.4

34.3

38.4

32.9

32.4

31.2

31.1

29.3

27.9

27.4

48820

58673

59325

51667

42206

49284

59093

60072

80608

91378

116695

Visas
Source: Commander et al (2002), based on Statistical Yearbook of the Immigration and Naturalisation Service, various years.
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Table 7: Category-wise breakdown of temporary workers from Asian Countries, 2002
Country/
Class of Admission
Registered nurses (H1A)
Specialty occupations
(H1B)
Nurses, Nursing Relief
Act, 1999(H1C)
Services Unavailable in US
(Non-agriculturalworkers)
(H2B)
Industrial trainees (H3)

China

India

Japan

Korea

Philippines

Israel

57

228

32

25

21

13

15,838

81,091

13,287

8,000

5,509

5,357

-

2

-

-

84

-

108

310

461

128

221

31

94

96

529

25

17

24

Exchange visitors (J1)

9,795

4,866

12,684

9,951

1,333

4,039

Intracompany
transferees (L1)

4,572

20,413

31,044

4,769

2,077

4,440

Workers of extraordinary
ability/achievement (O1)

282

523

741

227

191

510

Workers accompanying
performance of O1
workers (O2)

117

138

40

72

73

34

Internationally
recogniserecognised athletes
or entertainers (P1)

795

95

395

166

117

246

Artists/entertainers in
reciprocal exchange
programmes (P2)

50

41

16

40

25

32

Artists/entertainers in
culturally unique
programmes (P3)

509

946

367

234

61

77

77

6

303

10

2

1

32,911

110,103

60,631

24,487

10,417

15,335

International cultural
exchange programmes(Q1)
Total

Source: Statistical Yearbook of the Immigration and Naturalisation Service, 2002
Notes: 1. The figures for China include People’s Republic of China and Taiwan.
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Table 8: H1B Beneficiaries in the Top 10 Industries, United States, Fiscal 2002
Industry (NAICS Code)

Total
Number of
Beneficiaries
197,537
50,776

Median
Age
(years)
30
29

Master’s
Degree or
higher (%)
48
36

Median
Income

60,000

Leading
Country of
Birth (%)
India (34)
India (68)

Colleges, universities, and
professional schools (6113)

18,401

34

93

37,000

PRC (26)

Architectural, engineering,
and related services (5413)

8,963

31

44

48,000

India (21)

Management, Scientific, and
Technical Consulting
Services(5416)

7,458

29

43

55,000

India (39)

Scientific research and
development services (5417)

6,695

33

82

54,000

PRC (24)

Telecommunications (5133)

4,357

30

48

70,000

India (38)

Elementary and secondary
schools (6111)

3,983

33

31

33,000

India (18)

Accounting, tax preparation,
bookkeeping, and payroll
services(5412)

3,507

30

36

42,000

India (16)

General medical and surgical
hospitals (6221)

3,442

32

81

42,000

India (24)

Securities and commodity
contracts intermediation and
brokerage (5231)

2,917

28

45

75,000

India (21)

All industries
Computer systems design
and related services (5415)

55,000

Source: Statistical Yearbook of the Immigration and Naturalisation Service, 2002
Notes:
1. Industry data is collected using the North American Industry Classification System (NAICS).
2. Total number of beneficiaries is the sum of initial and continuing beneficiaries.

Table 9: H1B Beneficiaries in the Top 5 H1B receiving countries, 2002
Category
Computer-related
Fashion Models
Managers and Officials
Miscellaneous, professional,
technical and managerial
Administrative Specialisation
Architecture, engineering and
surveying
Art
Education
Entertainment and Recreation
Law and jurisprudence
Life Sciences
Mathematics and Physical Sciences
Medical and Health
Museum, library and archival sciences
Religion and Theology
Social Sciences
Writing
Unknown
Total

India

China

Canada

Philippines

47,477
5
1,212
690

5,357
4
388
349

2,770
92
1,204
379

1,561
1
315
115

United
Kingdom
1,250
50
908
283

2,689
5,780

1,660
2,633

1,342
1,629

2,186
993

795
1,235

113
1,908
69
72
727
693
2,530
11
7
738
77
182
64,980

76
3,593
28
93
1,965
1,401
674
30
2
413
91
84
18,841

133
1,507
77
165
415
446
949
56
14
365
133
84
11,760

65
957
9
34
63
76
2,524
5
6
257
44
84
9,295

245
893
89
99
360
272
297
31
7
206
83
68
7,171

Source: Statistical Yearbook of the Immigration and Naturalisation Service, 2002
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Table 10: India’s Share in H1B visas, Asia and World, 2000-2002
2000
Category

India %
Share in
Asia
79.62%

Computer-related

2001
Indian %
Share in
World
68.18%

2002

India %
Share in
Asia
81.53%

Indian %
Share in
World
71.39%

Indian %
Share in
Asia
76.43%

Indian %
Share in
World
63.21%

Fashion Models

10.53%

0.33%

2.00%

0.11%

11.63%

0.67%

Managers and
Officials

32.45%

12.28%

37.16%

13.92%

31.79%

11.42%

Miscellaneous,
professional,
technical and
managerial

27.62%

11.49%

33.63%

15.98%

30.82%

13.97%

Administrative
Specialisation

23.69%

13.88%

28.98%

17.14%

22.26%

12.74%

Architecture,
engineering and
surveying

39.47%

26.01%

42.36%

27.87%

38.10%

22.94%

Art

6.09%

3.36%

8.81%

4.64%

7.62%

3.90%

Education

17.26%

8.36%

19.99%

9.45%

18.64%

9.26%

Entertainment
and Recreation

38.42%

17.37%

19.26%

6.74%

23.08%

8.89%

Law and
jurisprudence

12.90%

4.77%

15.31%

5.02%

14.40%

5.01%

Life Sciences

19.76%

11.06%

19.03%

10.52%

18.85%

10.52%

Mathematics and
Physical Sciences

18.40%

10.03%

21.95%

12.21%

22.33%

12.73%

Medical and Health

27.86%

18.00%

31.86%

20.34%

30.50%

19.58%

Museum, library and
archival sciences

18.99%

8.06%

14.18%

5.65%

9.48%

3.49%

Religion and
Theology

10.34%

4.41%

14.71%

6.02%

15.56%

5.93%

Social Sciences

29.64%

16.37%

26.01%

13.46%

25.47%

13.30%

Writing

12.12%

6.18%

15.38%

7.73%

10.24%

5.23%

Unknown

38.93%

18.88%

50.00%

23.66%

31.71%

13.22%

Total

61.64%

44.42%

65.82%

48.78%

50.91%

32.89%

Source: Statistical Yearbook of the Immigration and Naturalisation Service, various years.

Table 11: Return Migrants in the Indian IT Industry, 2000-2005
Category

2000-01

India new IT Labour
Number of Professionals live in India (onsite work)

2001-02

2002-03

2003-04

2004-05

132,986

158,099

172,977

192,194

64,350

64,350

64,350

21,450

-

20,109

24,131

29,250

428,636

542,495

675,233

875,248

15.01%

11.86%

9.53%

2.45%

3.7%

3.57%

3.34%

Number of IT Professionals returning to India
Number of IT Professionals
Percentage of Migrants

360,000

Percentage of return Migrants
Source: NASSCOM (2002)
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Table 12. Estimates of Indian Doctors who have returned from overseas, 1998
Country of Destination

Total Trained %

% Returned

United Kingdom

3,708

USA

1,080

49.7

-Do-

82

41.46

-D0-

Germany

48.03

Major Specialties
General Medicine,Surgery,
Veterinary Science and Pediatrics

Other European Countries

284

52.46

-Do-

Australia & New Zealand

60

23.33

-Do-

Canada

176

42.04

-Do-

Other

694

47.55

-Do-

Total

6,084

Source: Ganguly (2003) (obtained from the Health Information of India)
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Annexe

Sri Lanka

Table 13: Departures for Foreign Employment, 1990-2001
Year

Male

Male as
% of total

Female

Female as
% of total

Total

1990

15,377

36%

27,248

64%

42,625

1991

21,423

33%

43,560

67%

64,983

1992

15,493

35%

29,159

65%

44,652

1993

17,153

35%

31,600

65%

48,753

1994

16,377

27%

43,791

73%

60,168

1995

46,021

27%

126,468

73%

172,489

1996

43,112

27%

119,464

73%

162,576

1997

37,552

25%

112,731

75%

150,283

1998

53,867

34%

105,949

66%

159,816

1999

63,504

35%

115,610

65%

179,114

2000

59,725

33%

121,645

67%

181,370

2001

59,751

32%

124,137

68%

183,888

Source: Statistical Hand Book on Migration, 2001, Bureau of Foreign Employment.

Table 14: Departures for Foreign Employment by Country, 1999-2001
1998

1999

2000

2001

Saudi Arabia

48,171

59,397

63,368

61,141

66,644

Kuwait

37,969

28,834

33,505

33,419

35,093

UAE

23,944

21,883

30,047

32,712

28,284

Lebanon

11,793

13,646

6,841

13,132

15,430

Qatar

9,364

12,576

11,523

12,088

14,046

Oman

4,278

4,294

10,452

4,945

3,669

Jordan

3,674

3,882

6,982

7,289

8,028

Bahrain

3,329

7,116

5,634

6,467

3,740

Maldives

2,344

2,798

3,432

3,047

2,392

Singapore

2,200

1,837

2,027

1,603

1,507

S. Korea

1,069

441

510

855

353

915

1,607

1,965

1,333

3,090

Cyprus
All other Countries
Total

1,233

1,555

2,821

2,357

1,547

150,283

159,816

179,114

181,393

183,888

Source: Statistical Hand Book on Migration, 2001, Bureau of Foreign Employment.
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Table 15: Nationals Leaving Sri Lanka as Temporary Migrants by Destination, 1992-99
Destination
Bahrain

1992

%

1993

%

1994

%

1996

%

1997

%

1998

%

1999

%

6,225

5

5,684

4

5,624

4.3

3,635

2.2

3,317

2.2

7,111

4.5

5,609

3.1

3

3,329

3

4,830

3.7

3,845

2.4

3,657

2.4

3,828

2.4

6,984

3.9

26 30,362

24

Jordan

3,511

Kuwait

32,368

Lebanon

3,145

3

4,389

3

7,953

6.1

9,623

5.9 11,719

7.8

13,604

8.5

Maldives

2,490

2

2,309

2

2,391

1.8

2,267

1.4

2,342

1.6

2,793

1.7

Oman

8,715

7

5,520

4

4,523

3.4

4,843

2.9

4,253

2.8

4,271

Qatar

1,655

1

3,114

2

4,121

3.1

9,173

5.6

9,329

6.2

12,549

33 51,413

40

Saudi Arabia

41,083

Singapore

1,775

United Arab
Emirates

22,409

Others

1

2,065

2

18 19,901

15

1,118

Total

124,494

1

33,273 25.5 41,023

45,005 34.6 57,255
1,975

1.5

35.2 48,130 32.0

2,596

1.6

17,982 13.8 22,393

990 0.2
129,076

25.2 37,907 25.2

2,530

2.2

130,027

2,175

3.6

162,572

3,602
150,269

33,140 18.5
6,822

3.8

2.7

10,406

5.8

7.9

11,410

6.4

59,321 37.1

1.4

13.7 23,838 15.9

5,919

28,636 17.9

1,815

63,102 35.2

1.1

1,985

21,805 13.7

2.4

3,947

29,879 16.7

2.5

159,680

1.1

9,777

5.5

179,114

Source: http://www.scalabrini.asn.au/atlas/data/Sri3.htm

Table 16: Estimated Stock of Sri Lankan Employees by Gender and Country, 1994.
Country
Africa

1994

1996

Male

Female

Total

Male

Female

Total

3,500

11,500

15,000

3,000

12,000

15,000

15,000

20,000

Bahrain

5,250

29,750

35,000

Jordan

3,750

11,250

15,000

5,000

Kuwait

10,000

65,000

75,000

14,960

70,040

85,000

Lebanon

1,000

24,000

25,000

1,000

24,000

25,000

11,250

13,750

25,000

5,000

20,000

25,000

Oman
Qatar
Saudi Arabia

2,500

7,500

10,000

3,750

11,250

15,000

90,000

110,000

200,000

90,000

110,000

200,000

15,000

60,000

75,000

3,500

6,500

10,000

5,000

10,000

15,000

5,000

10,000

15,000

750

14,250

15,000

6,500

18,500

25,000

1,500

13,500

15,000

2,505

12,495

15,000

148,000

352,000

500,000

156,715

373,285

530,000

UAE
Other Middle East
Italy
East Asia
Other Asia
Total

Source: http://www.scalabrini.asn.au/atlas/data/Sri4.htm
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Table 17: Private Remittances (value in US$ Mn), 1991-2001
Origin

1991(c)

1992(d)

1993

1994

1995

1996

1997

1998

1999

2000

2001

230

301

347

398

423

484

562

611

651

730

703

2. North
Ame3rica

91

79

76

62

58

70

72

76

77

78

81

3. South and
Central America

…

…

…

9

7

8

9

10

11

11

12

4. EU(b)

55

77

94

101

108

122

127

135

144

156

190

5. Eastern
Europe

…

2

2

1

4

3

4

4

4

4

4

6. Europe Other

11

23

28

34

37

43

45

53

55

59

60

1. Middle
East(a)

7. South Asia

6

6

11

4

5

7

8

8

8

8

7

8. South East
Asia

22

9

10

14

15

17

16

19

20

22

22

9. Far East Asia

23

46

48

51

55

61

61

62

64

68

61

10. Australasia

3

4

6

6

7

8

9

10

11

12

14

11. North Africa

…

…

…

…

…

…

…

…

…

…

…

12. Central
Africa

…

…

…

…

…

…

…

…

…

…

…

13. South Africa

…

…

…

…

0

…

…

…

…

…

…

14. Other

…

4

5

7

8

9

8

11

11

12

11

442.6

548.4

627

690

727

832

921

999

1,056

1,160

1,155

Total

Source: Central Bank of Sri Lanka

(a) Includes US$64Mn., US$78Mn., US$85Mn. and US$45Mn received in 1997, 1998, 1999 and 2000 as compensation
of US$2,500 per person to 26,101, 31,279, 37,343, and 29,323 Sri Lankan, respectively, who lost employment in Kuwait
due to the Gulf war in 1990. In addition, US$27 Mn was also received as second round payment of US$1,500each to
18,244 Sri Lankans in 1999.
(b) EU was earlier named EEC
(c) Sri Lankan rupee converted into dollar by using average annual US$/Rs exchange rate for 1991
(d) Sri Lankan rupee converted into dollar by using average annual US$/Rs exchange rate for 1992

Figure 1: Private remittances: Relative Importance of Regions, 1991 – 2001
1991

2001

Other
14%
Far East Asia
5%

Far East Asia
5%

Europe Other
2%
EU©
12%

Other
6%

Europe Other
5%

EU©
14%

Middle East(b)
59%

North America
7%

North America
8%

Source: Based on data provided in Table 17 of the Annexe.
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Middle East(b)
63%

Table 18: Departures for Foreign Employment by Country & Manpower Level -2001
Country

Professional

Saudi Arabia
Kuwait
UAE
Lebanon

379

Middle
Level
1,604

Clerical &
Related
1,689

Skilled

Unskilled

12,037

13,474

Housemaid

Total

37,461

66,644

54

171

703

4,887

2,957

26,321

35,093

224

665

1,868

8,574

5,747

11,206

28,284

3

24

21

1,038

2,274

12,070

15,430

Qatar

141

370

621

4,872

5,843

2,199

14,046

Oman

81

254

224

987

317

1,806

3,669

Jordan

17

26

115

1,936

214

5,720

8,028

Bahrain

47

129

142

906

465

2,051

3,740

Maldives

70

275

434

855

645

121

2,400

Singapore

27

52

36

82

291

1,019

1,507

-

-

-

-

353

-

353

S. Korea
Cyprus
All other Countries
Total

8

46

41

118

561

2,316

3,090

88

154

117

416

308

521

1,604

1,139

3,770

6,011

36,708

33,449

102,811

183,888

Source: Statistical Hand Book on Migration, 2001, Bureau of Foreign Employment

Table 19: Departures for Foreign Employment by Manpower Levels, 1996-2001
Year

Unskilled

Other

Total

1996

House Maid
110,479

21,929

30,168

162,576

1997

99,429

20,565

30,289

150,283

1998

85,349

34,304

40,163

159,816

1999

87,710

43,649

47,755

179,114

2000

98,363

35,905

47,102

181,370

2001

102,811

33,449

47,628

183,888

Source: Statistical Hand Book on Migration, 2001, Bureau of Foreign Employment.
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Annexe
Pakistan
Table 20: Migrants from Pakistan to selected countries: 1990-99
KSA

UAE

Oman

Qatar

Kuwait

Bahrain

Iraq

Others

Total

1990

79,435

20,083

8,364

1,367

1,338

2,516

2,076

341

115,520

1991

113,291

15,286

9,947

1,471

4,083

2,741

40

485

147,344

1992

137,694

23,816

11,664

1,935

16,812

3,551

621

196,093

1993

99,027

28,347

6,511

1,263

18,940

2,013

1,632

157,733

1994

70,444

28,750

4,248

1,492

6,124

1,735

1,247

114,040

1995

77,373

28,681

934

632

3,898

1,424

1,268

122,620

1996

79,036

30,851

3,724

1,453

5,574

1,583

5,563

127,784

1997

78,982

39,823

4,809

2,528

4,748

1,212

1,827

153,929

1998

44,667

44,761

2,713

2,070

3,851

2,102

3,880

104,044

1999*

11,082

33,763

1,084

1,301

2,525

985

842

41,582

10

* Up to June only

Source: http://www.scalabrini.asn.au/atlas/data/Pak3.htm

Table 21: Pakistani migrants to the Middle East by occupation
Professional

Service

Production

Other

Total

1990

9.5

21.3

1991

8.6

19.1

63.2

6.0

100

68.3

4.0

100

1992

10.3

19.7

66.5

3.5

100

1993

6.9

20.2

62.3

10.7

100

1994

6.9

19.2

64.8

9.1

100

1995

6.2

19.7

62.7

11.4

100

1996

7.1

19.7

60.0

13.2

100

Source: http://www.scalabrini.asn.au/atlas/data/Pak4.htm
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Annexe
Bangladesh

Table 22: Outflows of Bangladeshi Workers by Country of Destination
Year

Middle East

Malaysia

Korea

Singapore

Others

Total

1991

144,276

1,628

-

642

585

147,131

1992

176,981

10,537

-

313

293

188,124

1993

174,104

67,938

-

1,739

724

244,508

1994

134,539

47,826

1,558

391

2,012

186,326

1995

141,317

35,174

3,315

3,762

3,975

187,543

1996

132,116

66,631

2,759

5,304

4,904

211,714

1997

197,181

2,844

889

27,401

2,762

231,077

1998*

79,359

551

181

12,017

753

92,861

* Up to May only

Source: http://www.scalabrini.asn.au/atlas/data/Bang1.htm

Table 23: Annual Flow of Bangladeshi Migrants by Occupation
1990
1991
1992
1993
1994
1995
1996
1997
1998

Professional
6,004
9,024
11,375
11,112
8,390
6,352
3,188
3,797
9,574

Skilled
35,613
46,887
50,689
71,662
61,040
59,907
64,301
65,211
74,718

Semi-Skilled
20,792
32,605
30,977
66,168
46,519
32,055
34,689
193,558
51,590

Unskilled
41,405
58,615
95,083
95,566
70,377
89,229
109,536
118,511
131,785

Total
103,814
147,131
188,124
244,508
186,326
187,543
211,714
381,077
267,667

Source: http://www.scalabrini.asn.au/atlas/data/Bang2.htm
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Annexe
UK

Table 24: Net inflow of professional and managerial workers by citizenship group in the UK,
1995-99
Citizenship group

Professional and
managerial

All migrant workers

Professional and managerial
as % of net inflows

Old Commonwealth

56,000

73,000

77%

EU/EFTA

20,000

34,000

59%

East/Other Europe

8,000

10,000

80%

Other Foreign Developed
countries

28,000

35,000

80%

Bangladesh/Pakistan/
India/Sri Lanka

19,000

29,000

66%

Rest of the developing
world

43,000

57,000

75%

Source: Findlay (2001), Table 5, p.16. Based on Migration Research Unit report (2001)

98 w Movement of Natural Persons: A Case Study of South Asian Countries

Annexe
GATS Commitments on Mode 4

Table 25: Types of natural persons supplying services (horizontal commitments)
No. of entries
Intra-company
transferees

Executives

No. of aggregate
entries

45

% of total entries
13.7%

135

41.1%

Managers

44

13.4%

Specialists

45

13.7%

1

0.3%

Executives

22

6.7%

Managers

40

Specialists

42

Others

Business
visitors

Commercial
Presence
Sale Negotiations

Independent Contract Suppliers
Other
Not Specified

104

12.2%

31.7%

12.8%

30

9.1%
70

40
3

% of aggregate
entries

21.3%
12.2%

3

0.9%

0.9%

3

3

0.9%

0.9%

13

13

0.9%

0.9%

a

328
328
100.0%
100.0%
Total
Total number of entries by those 100 WTO Members that have included commitments on Mode 4 in the horizontal
section of their schedules.
a

Source: WTO, Presence of Natural Persons, Background Note, Geneva, Dec 1998, Table 9,
p. 27.
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Table 26: Commitments Percentage by Sector and Mode of Supply (Professional Services)
(Percentages in each activity)
I.

MARKET ACCESS

Cross-border

Consumption Abroad

Commercial Presence

Natural Persons

Full

Partial

No.

Full

Partial

No.

Full

Partial

No.

Full

Partial

Legal Services

18%

67%

16%

24%

67%

9%

4%

87%

9%

2%

91%

No.
7%

Accounting, Auditing and Bookkeeping Services

29%

41%

30%

41%

45%

14%

9%

89%

2%

2%

86%

13%

Taxation Services

44%

44%

12%

53%

44%

3%

15%

82%

3%

0%

88%

12%

Architectural Services

52%

26%

22%

68%

20%

12%

24%

72%

4%

0%

92%

8%

Engineering Services

50%

28%

22%

55%

28%

17%

24%

72%

3%

0%

85%

5%

Integrated Engineering Services

59%

22%

19%

66%

22%

13%

31%

59%

9%

0%

94%

6%

Urban Planning and Landscape Architectural Services

45%

36%

18%

52%

36%

12%

24%

73%

3%

0%

97%

3%

Medical and Dental Services

34%

29%

37%

61%

34%

5%

21%

68%

11%

0%

87%

13%

Veterinary Services

54%

19%

27%

69%

23%

8%

31%

58%

12%

4%

81%

15%

Services provided by Midwives, Nurses, Physiotherapists

33%

33%

33%

47%

53%

0%

20%

80%

0%

0%

93%

7%

Other

33%

67%

0%

33%

67%

0%

0%

100%

0%

0%

100%

0%

II.

NATIONAL TREATMENT

Cross-border

Consumption Abroad

Commercial Presence

Natural Persons

Full

Partial

No.

Full

Partial

No.

Full

Partial

No.

Full

Partial

Legal Services

22%

60%

18%

31%

58%

11%

16%

76%

9%

2%

91%

No.
7%

Accounting, Auditing and Bookkeeping Services

34%

36%

30%

50%

36%

14%

32%

64%

4%

4%

80%

16%

Taxation Services

41%

41%

18%

56%

35%

9%

35%

56%

9%

12%

71%

18%

Architectural services

52%

30%

18%

64%

22%

14%

56%

38%

6%

8%

80%

12%

Engineering Services

45%

31%

24%

60%

21%

19%

52%

43%

5%

9%

79%

12%

Integrated Engineering Services

63%

19%

19%

72%

13%

16%

72%

13%

16%

9%

78%

13%

Urban Planning and Landscape Architectural Services

52%

30%

18%

61%

24%

15%

58%

33%

9%

9%

85%

6%

Medical and Dental Services

47%

18%

34%

66%

24%

11%

45%

45%

11%

3%

87%

11%

Veterinary Services

62%

12%

27%

81%

8%

12%

58%

35%

8%

8%

77%

15%

Services provided by Midwives, Nurses, Physiotherapists

40%

27%

33%

53%

47%

0%

53%

47%

0%

0%

93%

7%

Other

33%

50%

17%

33%

50%

17%

33%

67%

0%

17%

67%

17%

Note:

Full = Full commitment (indicated by “None” in the market access or national treatment column of the Schedule)
Partial = Partial commitment (limitations are inscribed in the market access or national treatment column of the Schedule)
No = No commitment (indicated by “Unbound” in the market access or national treatment column of the Schedule)
Percentages may not add up to 100 due to rounding. Basis of total is listed sectors.

Source: WTO Secretariat. Background Note on Accountancy Services, Geneva, Dec 1998.

Table 27: Duration of stay by type of natural personsa
Intra-corporate transferees
E

M

S

0-3 months

BusinessVisitors

O

E

M

S

1

1

1

1

6 months
12 months

1

CP

ICS

Other

11

20

1

11

1

36
2
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(2)

(3)

(2)

(1)

(2)

24 months

1

1

1

1

1

1

(1)

(1)

(1)

(1)

(1)

36 months

6

6

5

1

1

1

(1)

(1)

(1)

48 months

5

4

4

60 months

4

5

5

1

(1)
1

1

(1)

(13)

1

7
(5)

1

22

(1)

(5)

1

14

2

18

72 months
a
b

25

24

24

16

33

32

16

18

1

Unless otherwise indicated, the following periods are maxiums periods which may be reached after an extension of the initial stay
Entries in parenthesis indicated the possibility of an extension where schedules concerned have not specified a timeframe.

E
SN
ICS
M
S
O

CP
• Executives
NS
• Sale negotiations
•Independent contract suppliers
• Managers
• Specialists
• Others

Total

3

1

(2)b

Unspecified

NS

SN

• Commercial presence
• Not specified

Source: WTO, Presence of Natural Persons, Background Note, Geneva, Dec 1998, Table 10, p. 28.

3

1

1

12

204
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Table 28: Entry conditions/restrictions by type of natural personsa
Intra-corporate transferees

Business visitors

ICS

Other

NS

Total

6

51

E

M

S

O

E

M

S

CP

ENT no criteria

1

4

5

1

2

14

17

1

ENT with criteria

1

1

1

Approval

1

1

1

3

8

5

Residency

3

1

1

3

4

3

1

1

4

4

4

32

35
7

12

12

31

Work Permit
Free employment

b

34

Link to Mode 3

SN
3

Qualification

1

1

2

23
15

1

1

3

2

1

2

19
106

2

1

3

1

1

1

3

1

2

3

4

1

2

2

2

2

2

2

2

3

3

Recognition
Numerical Limits
Total Staff

10

1

£ 20

1

> 20

1

1
1

Abs .figure
Senior Staff

15

1
1

8

1

1

4
1

2

2

4

1

1

3

10

Payroll

15

1

1

2

20

1

1

2

1
1
1

50

1

Unspecified

2

2

2

Minimum Wage

15

15

15

Disputesd

4

5

4

Technology Transfer

1

1

1

b
c
d

7

2

8

12

1

2

2

8
1

1

See Table 5 for the legend
The person seeking access must have already worked for the current employer, the minimum period specified Schedules is generally one year.
Total workforce of the country concerned
Absence of labour-management disputes

Source: WTO, Presence of Natural Persons, Background Note, Geneva, Dec 1998, Table 11, p. 29.

1
1

1

1
2

5
5

30

a

3

1

Abs.figure

Workforce

17
9
8

Ordinary Staff

c

3
1

2
1

2

1

1

20
50

1

47
22

2

32

Table 29: Other discriminatory treatment affecting work and living conditions
Real
Estate

Subsidy

Foreign
Exchange

Borrowing

Taxation

Mobility
Restrictions

Intra-

Executives

7

22

1

2

company

Managers

7

22

2

2

transferees Specialists

8

22

2

2

3

3

Others
Executives

1

3

Managers

4

4

1

4

Specialists

2

4

1

5

Business

Commercial

3

17

1

2

visitors

Presence
7

22

1

2

1

1

Sales
Negotiations
Independent Contact
Suppliers
Other
Not Specified
Totala
a

1
3

1

46

118

3

1

1

1

20

10

Total number of entries by those 100 WTO Members that have included Mode
4 in the horizontal section of their schedules.

Source: WTO, Presence of Natural Persons, Background Note, Geneva, Dec 1998, Table 12,
p. 30.

Table 30: GATS Commitments in Health and Related Services For Movement Of Natural
Persons
MARKET ACCESS

NATIONAL TREATMENT

Unbound

None

Measures

Unbound

None

Medical and
dental services

32

1

11

39

5

Services provided
by midwives, nurses,
physiotherapists,
and paramedicals

23

0

8

21

2

Hospital services
Other human health
Services

22
10

2
0

7
1

31
10

7
0

Movement of Natural
Persons

Source: UNCTAD/WHO (1998), International Trade in Health Services: A Development Perspective, Geneva.
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Table 31: Analysis of Market-access Commitments on Computer and Related Services (by
mode of supply, as percentages of the number of schedules including each sub-sector)
No. of
schedules

Cross-border

Consumption
abroad

Commercial
presence

Natural
persons

F

P

N

F

P

N

F

P

N

F

P

N

A. Consultancy related
to the installation
of computer hardware

52

63

13

23

73

12

15

77

21

2

6

90

4

B. Software
implementation services

57

60

21

19

70

19

11

68

30

2

7

88

5

C. Data processing services

55

60

20

20

71

18

11

69

29

2

5

89

5

D .Data base services

49

63

14

22

76

14

10

71

27

2

4

92

4

E. Other

30

53

40

7

57

37

7

53

47

0

0

97

3

F:
Full commitment (indicated by “none” in the market access column of the Schedule)
P:
Partial commitment (limitations inscribed in the market access column of the Schedule)
N:
No commitment (indicated by “unbound” in the market access column of the Schedule)
Note: The figures in this table reflect only those entries inscribed under the computer services commitments in the
schedules. It should, however, be borne in mind that entries made in the horizontal section of the Schedule relate to
commitments made in this and all other scheduled sectors. Per centages may not add up to 100 due to rounding.
Source: WTO (1998), “Computer and Related Services”, Background Note, Geneva.
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CUTS’ PUBLICATIONS
TRADE, ECONOMICS AND ENVIRONMENT
STUDIES
1. Policy Shift in Indian Economy
A survey on the public perceptions of the New
Economic Policy in the states of Maharashtra,
Rajasthan, Tamil Nadu and West Bengal in India
conducted during June/July 1995 and recommendations
to the government which were discussed at the above
mentioned India-Nepal Training Seminar.
(100pp, #9512, Rs.100/US$25)
2. Policy Shift in Nepal Economy
A survey on the public perceptions of New Economic
Policy in Nepal conducted during June/July 1995 and
recommendations to the government which were
discussed at the above mentioned India-Nepal Training
Seminar. (80pp, #9513, Rs.30/US$15)
3. Environmental Conditions in International Trade
A study on the impact on India’s exports in the area of
Textiles and Garments including Carpets, Leather and
Leather Goods, Agricultural and Food Products
including Tea and Packaging, for the Central Pollution
Control Board, Ministry of Environment & Forests,
Government of India. (39pp, #9508, Rs.200/US$50)
4. Costs on Consumers due to Non-Co-operation
Among SAARC Countries
A study by noted scholars on the costs on consumers
of the countries in South Asia due to economic nonco-operation among them. (#9605, Rs.50/US$25)
5. Tariff Escalation — A Tax on Sustainability
The study finds that the existence of escalating tariff
structure, particularly in developed countries, results
in “third-best” allocation of resources. It also harms
both environment and development, and crucially the
balance of trade.
(Rs.100/US$25, ISBN 81-87222-00-X)
6. Trade, Labour, Global Competition and the Social
Clause
The social clause issue has remained one of the most
heated areas of international debate for a number of
years. The study says that the quality of that debate
has not met its volume and the real issues underlying
the issue have rarely been analysed as a whole. It
attempts to string the various debates together.
(Rs.100/US$25) ISBN 81-87222-01-8
7. TRIPs, Biotechnology and Global Competition
The study shows, with some evidence, that the
provisions in the TRIPs agreement concerning

biotechnology are of great concern to the developing
world. According to the new GATT agreement, all
bio-technology products may be patented. Nearly 80
percent of all biotechnology patents are currently held
by large multinationals.
(Rs.100/US$25, ISBN 81-87222-02-6)
8. Eradicating Child Labour While Saving the Child
In the scenario of a growing interest in banning child
labour this research report argues that trade restricting
measures have every potential of eliminating the child
itself. The report provides logical arguments and a case
study for those groups who are against the use of trade
bans for the solution of this social malaise. It also makes
certain recommendations for the effective solution of
the problem. (Rs.100/US$25, ISBN 81-87222-23-9)
9. Non-trade Concerns in the WTO Agreement on
Agriculture
This research report written by Dr. Biswajit Dhar and
Dr. Sachin Chaturvedi of the Research and Information
System for the Non-aligned and Other Developing
Countries, New Delhi, provides a detailed analysis of
non-trade concerns, covering the various dimensions
indicated by the Agreement on Agriculture of the World
Trade Organisation.
(Rs.50/US$10, ISBN 81-87222-30-1)
10. Liberalisation and Poverty: Is There a Virtuous
Circle?
This is the report of a project: “Conditions Necessary
for the Liberalisation of Trade and Investment to
Reduce Poverty”, which was carried out by the
Consumer Unity & Trust Society in association with
the Indira Gandhi Institute for Development Research,
Mumbai; the Sustainable Development Policy Institute,
Islamabad, Pakistan; and the Centre for Policy
Dialogue, Dhaka, Bangladesh, with the support of the
Department for International Development,
Government of the UK.
(Rs.100/US$25, ISBN 81-87222-29-8)
11. The Functioning of Patent Monopoly Rights in
Developing Economies: In Whose Interest?
Advocates of strong international protection for patents
argue that developing countries would gain from
increased flows of trade, investment and technology
transfer. The paper questions this view by examining
both the functioning of patents in developing economies
in the past and current structural trends in the world
economy in these areas. The historical research
revealed no positive links between a strong patent

Movement of Natural Persons: A Case Study of South Asian Countries w 105

regime and FDI and technology transfer. Current trends
are largely limited to exchanges amongst the
industrialised countries and to some extent, the newly
industrialising countries. While increased North/South
trade flows are expected, negative consequences are
possible. (Rs.100/US$25, ISBN 81-87222-36-0)
12. Negotiating the TRIPs Agreement:
India’s Experience and Some Domestic Policy Issues
This report shows particularities about the subject that
distinguished the TRIPs (Trade Related Aspects of
Intellectual Property Rights) negotiations from other
agreements that make up the Uruguay Round results.
It also analyses the way in which the TRIPs Agreement
was actually negotiated and handled.
The research findings draw lessons from what
actually happened and suggest how policy processes
can be reformed and reorganised to address the
negotiating requirements in dealing with such issues
in the future. (Rs.100/US$25, ISBN 81-87222-50-6)
13. Multilateral Environmental Agreements, Trade and
Development: Issues and Policy Options Concerning
Compliance and Enforcement
This report examines the role of provisions for
technology and financial transfer as well as capacity
building as an alternative to trade measures for
improving compliance and enforcement. It acquires
specific significance in the light of the fact that the
WTO members for the first time, in the trade body’s
history, agreed to negotiate on environmental issues at
the Fourth Ministerial Conference of the WTO at Doha.
This study also examines pros and cons of Carrots
and Sticks approaches, and analyses incorporation of
these approaches in three major MEAs, the Montreal
Protocol, The Convention on International Trade in
Endangered Species of Wild Fauna and Flora (CITES)
and the Basel Convention, to find out which approach
has been more successful in ensuring enforcement and
compliance. (Rs. 100/US$25, ISBN 81-87222-58-1)
14. Market Access Implications of SPS and TBT:
Bangladesh Perspective
As both tariffs and other traditional trade barriers are
being progressively lowered, there are growing
concerns about the fact that new technical non-tariff
barriers are taking their place, such as sanitary and
phytosanitary measures (SPS) and technical regulations
and standards.
This research report intends to increase awareness
in the North about the ground-level situation in poor
and developing countries. At the same time, it makes
some useful suggestions on how the concerns of LDCs
can be addressed best within the multilateral
framework. The suggestions are equally applicable to
the developing countries.
(Rs. 100/US$10, ISBN 81-87222-69-7)

15. Voluntary Self-regulation versus Mandatory
Legislative Schemes for Implementing Labour
Standards
Since the early 1990s, globally there has been a
proliferation of corporate codes of conduct and an
increased emphasis on corporate responsibility. The
idea is that companies voluntarily adopt codes of
conduct to fulfil their social obligations and although
these companies are responsible only for a fraction
of the total labour force, they set the standards that
can potentially lead to an overall improvement in the
working conditions of labour.
Given this background, this paper examines how
the failure of 1980s codes, regulated by international
bodies, resulted in the proliferation of corporate codes
of conduct and an increased emphasis on corporate
social responsibility.
This paper further tries to explore whether
voluntary codes of conduct can ensure workers’ rights
in a developing country like India.
(Rs.100/US$25, ISBN 81-87222-76-X)
16. Child Labour in South Asia: Are Trade Sanctions
the Answer?
South Asian Countries have the highest rates of child
labour practices in the world. As a result of the
advocacy by powerful political lobbying groups
supported by Europe and the US, the trade sanction
approach to encounter the issue of child labour has
gained influence, since the nineties.
These sanctions were exercised to alleviate the
problem of child labour by US policy-makers and also
by some countries in the EU. But, the question arises
– have the trade sanctions imposed by these countries
in any way helped eliminate this problem? This research
report of CUTS Centre for International Trade,
Economics & Environment tries to address this
question.
It has explored the impact of these trade sanctions
and finds that these sanctions resulted in the
contradiction of the basic objective, i.e., elimination
of child labour.
Besides highlighting the causes of child labour, the
report makes some very useful recommendations on
how the issue of child labour can be addressed best at
the domestic as well as international level.
(Rs.100/US$25, ISBN 81-87222-82-4)
17. TRIPs and Public Health: Ways Forward for South
Asia
Trade Related Aspects of Intellectual Property Rights
— or TRIPs — has always been one of the most
contentious issues in the WTO.
This research document tries to find an answer to
one specific question: what genuine choices do
policymakers in South Asian developing nations now
have, more so after the linkage between the trade regime

106 w Movement of Natural Persons: A Case Study of South Asian Countries

and pharmaceuticals? Starting with a brief overview
of the key features of the corporate model of
pharmaceuticals, the paper provides some insight into
the challenges faced by the governments in South Asian
countries. The aim is to anchor the present discussion
of public health and the impact of TRIPs in the sociocultural environment of this region.
(Rs.100/US$25, ISBN 81-87222-83-2)
18. Bridging the Differences: Analyses of Five Issues of
the WTO Agenda
This book is a product of the project, EU-India Network
on Trade and Development (EINTAD), launched about
a year back at Brussels. CUTS and University of Sussex
are the lead partners in this project, implemented with
financial support from the European Commission (EC).
The CUTS-Sussex University study has been jointly
edited by Prof. L. Alan Winters of the University of
Sussex and Pradeep S. Mehta, Secretary-General of
CUTS, India.
The five issues discussed in the book are
Investment, Competition Policy, Anti-dumping,
Textiles & Clothing, and Movement of Natural Persons.
Each of these papers has been co-authored by eminent
researchers from Europe and India.
(Rs.350/US$50, ISBN 81-87222-92-1)
19. Dealing with Protectionist Standard Setting:
Effectiveness of WTO Agreements on TBT and SPS
Sanitary and Phytosanitary Safeguards (SPS) and
Technical Barriers to Trade (TBT) Agreements —
enshrined in the WTO — are meant to keep undesirable
trade practices at bay. These Agreements try to ensure
adherence to standards, certification and testing
procedures, apart from technical protection to the
people, by countries while trading in the international
arena.
This research report is a sincere attempt to fathom
the relevance of SPS and TBT Agreements, their
necessity in the present global economic scenario and,
of course, the development of case law related to the
Agreements, along with a brief description of the impact
of this case law on developing countries.
(Rs.100/US$25, ISBN 81-87222-68-9)
20. Competitiveness of Service Sectors in South Asia:
Role and Implications of GATS
This research report attempts to emphasise on the
relevance of GATS for developing economies,
particularly in South Asia. It also examines the potential
gains from trade liberalisation in services, with a
specific focus on hospital services, and raises legitimate
concerns about increases in exports affecting adversely
the domestic availability of such services. It highlights
how the ongoing GATS negotiations can be used to
generate a stronger liberalising momentum in the health
sector. (Rs.100/US$25, ISBN 81-8257-000-X)

21. Demystifying Agriculture Market Access Formula:
A Developing Country Perspective After Cancun
Setback
At the Cancún meeting, a draft ministerial text on
agriculture emerged, known as the Derbez Text. It was
not surprising that at Cancún the WTO members failed
to accept a ministerial text on agriculture. The Derbez
Text had made the framework very complex, which
the paper, “Demystifying Agriculture Market Access
Formula” tries to demystify.
(#0417, Rs. 100/US$25, ISBN 81-8257-033-6)
22. Trade-Labour Debate: The State of Affairs
The purpose of the study is not to rehearse the neverending story on the pros and cons of the trade-labour
linkage. It not only seeks to assess the current and
possible future direction of the debate from the
developing countries’ perspective. It is hoped that this
approach will provide developing countries with
concrete policy suggestions in terms of the way
Forward
(#0410, Rs. 100/US$25, ISBN81-8257-025-5)
23. Liberalising Trade in Environmental Goods and
Services: In Search of ‘Win-Win-Win’ Outcomes
Trade in environmental goods and services has assumed
a centre-stage position. The excellent analysis of this
issue involved in environmental trade concludes with
soundly reasoned policy recommendations which show
the direction that future negotiations must take if the
originally envisaged ‘win-win-win’ situation is to be
achieved.
(#0402,Rs. 100/US$25, ISBN 81-8257-019-0)
24. Protectionism and Trade Remedial Measures
This paper examines how protectionism has influenced
the use of trade remedial measures. It examines the
trends of imposition of trade remedial measures. In
order to highlight the protectionist nature of antidumping measures, the paper looks at the manner in
which the countries have interpreted the WTO
agreement on anti-dumping. The paper also makes a
comparison between anti-dumping measures and
safeguard measures. It demonstrates that countries have
preferred using anti-dumping measures over safeguard
measures because the former can be easily used for
extending protection to domestic industry for a longer
time. (#0420,Rs. 100/US$25, ISBN 81-8257-039-5)
25. FDI in South Asia: Do Incentives Work? A Survey
of the Literature
The present paper has looked at the understudied issues
of FDI policies in South Asia, particularly from the
point of view of the effectiveness of performance
requirements imposed by host countries and the costs
of accompanying incentives. As regards the costs of
incentives, which a country offers to foreign firms, so
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far, only a few studies have tried to quantify them. These
incentives are normally given as quid pro quo with
performance requirements. But, in the bargain, it has
been found, these incentives tend to be particularly
costly over a period of time.
(#0403,Rs. 100/US$25, ISBN 81-8257-037-9)
26. WTO Agreement on Rules Of Origin: Implications
for South Asia
The importance of rules of origin (RoO) has grown
significantly over the years. RoO can be divided into
two categories: non-preferential and preferential.
The paper tries to critically examine the WTO
proposal on the harmonised rules of origin. The study
has looked at its implications on South Asian countries,
especially India. Further, in view of the contentious
nature of the RoO pertaining to textiles, and the big
stakes involved for South Asia, the study places special
emphasis on textiles and clothing.
(#0422,Rs. 100/US$25, ISBN 81-8257-038-7)
27.WTO Agreement on Agriculture and South Asian
Countries
Agriculture, in all its manifestations, has always been
a sensitive and emotional issue for all countries, but it
is more so for the poor countries of the South.
This paper looks into various commonalities in
the economic situation of South Asian countries, their
sensitivity attached to agriculture, and above all, a
common approach to globalisation. In view of these
realities, the paper tries to explore a common agenda
that South Asian countries can follow during future
negotiations on the WTO Agreement on Agriculture.
Now the Doha Round of trade negotiations has entered
into a crucial phase after the July developments. The
“July Package” has resulted in agreement over the
framework for establishing modalities in agriculture.
In light of this, there cannot be a more opportune time
for publishing this paper.
(#0423,Rs. 100/US$25, ISBN 81-8257-040-9)
28. Agreement on SAFTA: Is It Win-Win for All SAARC
Countries?
One of the major objectives of this study is to sensitise
various stakeholders (state as well as non-state actors)
on the need for better regional cooperation, as it has
been proved that such cooperation gives huge peace
dividends. It provides a good account of existing trade
between SAARC countries and highlights lessons learnt
from the efforts so far made for better intra-regional
trade within South Asia. It also discusses possible
implications of SAFTA on South Asian countries.
(#0424,Rs. 100/US$25, ISBN 81-8257-042-5)
29. Trade Facilitation and South Asia: The Need for
Some Serious Scenario Planning
This paper tries to bring to the fore some practical
political, economic and operational issues from the

point of view of South Asian countries in particular
and which may arise as a result of future multilateral
agreement on trade facilitation. It throws light on some
of the major policy issues and recommends approaches
that would fit with the interests and priorities of South
Asian countries. One of the major issues the paper tries
to emphasise upon is that the problems of improving
customs administration in the region are only a small
part of a much greater problem relating to border
management and domestic tax and revenue
enforcement issues.
(#0425,Rs. 100/US$25, ISBN 81-8257-041-7)

DISCUSSION PAPERS
1. Existing Inequities in Trade - A Challenge to GATT
A much appreciated paper written by Pradeep S Mehta
and presented at the GATT Symposium on Trade,
Environment & Sustainable Development, Geneva, 1011 June, 1994 which highlights the inconsistencies in
the contentious debates around trade and environment.
(10pp, #9406, Rs 30/US$5)
2. Ratchetting Market Access
Bipul Chatterjee and Raghav Narsalay analyse the
impact of the GATT Agreements on developing
countries. The analyses takes stock of what has
happened at the WTO until now, and flags issues for
comments. (#9810, Rs.100/US$25)
3. Domestically Prohibited Goods, Trade in Toxic
Waste and Technology Transfer: Issues and
Developments
This study by CUTS Centre for International Trade,
Economics & Environment attempts to highlight
concerns about the industrialised countries exporting
domestically prohibited goods (DPGs) and
technologies to the developing countries that are not
capable of disposing off these substances safely, and
protecting their people from health and environmental
hazards. (ISBN 81-87222-40-9)

EVENT REPORTS
1. Challenges in Implementing a Competition Policy
and Law: An Agenda for Action
This report is an outcome of the symposium held in
Geneva on “Competition Policy and Consumer Interest
in the Global Economy” on 12-13 October, 2001. The
one-and-a-half-day event was organised by CUTS and
supported by the International Development Research
Centre (IDRC), Canada. The symposium was
addressed by international experts and practitioners
representing different stakeholder groups viz.
consumer organisations, NGOs, media, academia, etc.
and the audience comprised of participants from all
over the world, including representatives of Geneva
trade missions, UNCTAD, WTO, EC, etc. This

108 w Movement of Natural Persons: A Case Study of South Asian Countries

publication will assist people in understanding the
domestic as well as international challenges in respect
of competition law and policy.
(48pp, #0202, Rs.100/US$25)
2. Analyses of the Interaction between Trade and
Competition Policy
This not only provides information about the views of
different countries on various issues being discussed
at the working group on competition, but also informs
them about the views of experts on competition
concerns being discussed on the WTO platform and
the possible direction these discussions would take
place in near future. It also contains an analyses on the
country’s presentations by CUTS.
(Rs.100/US$25, ISBN 81-87222-33-6)

MONOGRAPHS
1. Role and the Impact of Advertising in Promoting
Sustainable Consumption in India
Economic liberalisation in India witnessed the arrival
of marketing and advertisement gimmicks, which had
not existed before. This monograph traces the the
impact of advertising on consumption in India since
1991. (25pp, #9803, Rs.50/US$10)
2. Social Clause as an Element of the WTO Process
The central question is whether poor labour standards
result in comparative advantage for a country or not.
The document analyses the political economy of the
debate on trade and labour standards.
(14pp, #9804, Rs.50/US$10)
3. Is Trade Liberalisation Sustainable Over Time?
Economic policy is not an easy area for either the laity
or social activist to comprehend. To understand the
process of reforms, Dr. Kalyan Raipuria, Adviser,
Ministry of Commerce, Government of India, wrote a
reader-friendly guide by using question-answer format.
(29pp, #9805, Rs. 50/US$10)
4. Impact of the Economic Reforms in India on the
Poor
The question is whether benefits of the reforms are
reaching the poor or not. This study aims to draw
attention to this factor by taking into account inter-state
investment pattern, employment and income
generation, the social and human development
indicators, the state of specific poverty alleviation
programmes as well as the impact on the poor in
selected occupations where they are concentrated.
(15pp, #9806, Rs. 50/US$10)
5. Regulation: Why and How
From consumer’s viewpoint, markets and regulators
are complementary instruments. The role of the latter
is to compensate in some way the failings of the former.

The goal of this monograph is to provide a general
picture of the why’s of regulation in a market economy.
(34pp, #9814, Rs.50/US$10)
6. Snapshots from the Sustainability Route —
A Sample Profile from India
Consumption is an indicator of both economic
development and also social habits. The disparity in
consumption pattern has always been explained in the
context of the rural urban divide in India. The
monograph analyses the consumption patter of India
from the point of view of the global trend towards
sustainable consumption. (16pp, #9903, Rs.50/US$10)
7. Consumer Protection in the Global Economy
This monograph outlines the goals of a consumer
protection policy and also speaks about the interaction
between consumer protection laws and competition
laws. It also highlights the new dimensions about
delivering consumer redress in a globalising world
economy, which raises jurisdictional issues and the
sheer size of the market. (38pp, #0101, Rs.50/US$10).
8. Globalisation and India – Myths and Realities
This monograph is an attempt to examine the myths
and realities so as to address some common fallacies
about globalisation and raise peoples’ awareness on
the potential benefits globalisation has to offer.
(40pp, #0105, Rs.50/US$10)
9. ABC of the WTO
This monograph is about the World Trade Organisation
(WTO) which has become the tool for globalisation.
This monograph is an attempt to inform the layperson
about the WTO in a simple question-answer format. It
is the first in our series of monographs covering WTOrelated issues and their implications for India. Its aim
is to create an informed society through better public
knowledge, and thus enhance transparency and
accountability in the system of economic governance.
(36pp, #0213, Rs.50/US$10)
10. ABC of FDI
FDI — a term heard by many but understood by few.
In the present times of liberalisation and integration of
world economy, the phenomenon of Foreign Direct
Investment or FDI is rapidly becoming a favourite
jargon, though without much knowledge about it. That
is why CUTS decided to come out with a handy, yet
easy-to-afford monograph, dwelling upon the how’s and
why’s of FDI. This monograph is third in the series of
“Globalisation and India – Myths and Realities”,
launched by CUTS in September 2001. “How is FDI
defined?” “What does it constitute?” “Does it increase
jobs, exports and economic growth?” Or, “Does it drive
out domestic investment or enhance it?” are only some
of the topics addressed to in a lay man’s language in
this monograph. (48pp, #0306, Rs.50/US$10)
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11. WTO Agreement on Agriculture: Frequently Asked
Questions
As a befitting reply to the overwhelming response to
our earlier three monographs, we decided to come out
with a monograph on WTO Agreement on Agriculture
in a simple Q&A format. This is the fourth one in our
series of monographs on Globalisation and India –
Myths and Realities, started in September 2001.
This monograph of CUTS Centre for International
Trade, Economics & Environment (CUTS-CITEE) is
meant to inform people on the basics of the WTO
Agreement on Agriculture and its likely impact on India.
(48pp, #0314, Rs.50/US$10)
12. Globalisation, Economic Liberalisation and the
Indian Informal Sector – A Roadmap for Advocacy
CUTS with the support of Oxfam GB in India, had
undertaken a project on globalisation and the Indian
Informal sector. The selected sectors were non-timber
forest products, handloom and handicraft. The rationale
was based on the premise that globalisation and
economic liberalisation can result in potential gains,
even for the poor, but there is the need for safety
measures as well. This is mainly because unhindered
globalisation can lead to lopsided growth, where some
sectors may prosper, leaving the vulnerable ones
lagging behind. (ISBN 81-8257-017-4)
13. ABC of TRIPs
This booklet intends to explain in a simple language,
the Trade-Related Intellectual Property Rights
Agreement (TRIPs), which came along with the WTO
in 1995. TRIPs deals with patents, copyrights,
trademarks, GIs, etc. and countinues to be one of the
most controversial issues in the international trading
system. The agreement makes the protection of IPRs a
fundamental part of the WTO. This monograph gives
a brief history of the agreement and addresses important
issues such as life patenting, traditional knowledge and
transfer of technology among others.
(38pp, Rs. 50/US$10, #0407) ISBN 81-8257-026-3
14. Trade Policy Making in India – The reality below
the water line
This paper discusses and concludes the issues, in broad
terms, that India struggles with trade policy making,
essentially because domestic and international thinking
on development and economic growth is seriously out
of alignment, and that there are few immediate
prospects of this changing, for a variety of entirely
domestic political reasons.
(#0415, Rs. 100/US$10, ISBN 81-8257-031-X)
15. ABC of GATS
The aim of the GATS agreement is to gradually remove
barriers to trade in services and open up services to
international competition. This monograph is an attempt
to educate the reader with the basic issues concerning
trade in services, as under GATS. The aim of this

monograph is to explain in simple language the
structure and implications of the GATS agreement,
especially for developing countries.
(#0416, Rs. 50/US$10, ISBN 81-8257-032-8)
16. WTO Agreement on Textiles and Clothing –
Frequently Asked Questions
This monograph attempts to address some of the basic
questions and concerns relating to he textiles and
clothing. The aim is to equip the reader to understand
the fundamentals of and underlying issues pertaining
to trade in textiles and clothing.
(#0419, Rs. 50/US$10, ISBN 81-8257-035-2)

GUIDES
1. Unpacking the GATT
This book provides an easy guide to the main aspects
of the Uruguay Round agreements in a way that is
understandable for non-trade experts, and also contains
enough detail to make it a working document for
academics and activists. (US$5, Rs.60)
2. Consumer Agenda and the WTO — An Indian
Viewpoint
Analyses of strategic and WTO-related issues under
two broad heads, international agenda and domestic
agenda. (#9907)

NEWSLETTER
Economiquity
A quarterly newsletter of the CUTS Centre for
International Trade, Economics & Environment for
private circulation among interested persons/networks.
Contributions are welcome: Rs.100/US$20 p.a.

BRIEFING PAPERS
Our Briefing Papers inform the layperson and raise issues
for further debate. These have been written by several
persons, with comments from others. Re-publication,
circulation etc. are encouraged for wider education.
Contributions towards postage (Rs.20/US$5) are welcome.
1995
1. GATT, Patent Laws and Implications for India
2. Social Clause in the GATT - A Boon or Bane for India
3. Greening Consumer Choice? - Environmental
Labelling and the Consumer
4. Trade & Environment: the Inequitable Connection
5. Anti-Dumping Measures under GATT and Indian Law
6. Rational Drug Policy in South Asia - The Way Ahead
7. No Patents on Life Forms!
8. Legislative Reforms in a Liberalising Economy
1996
1. The Freezing Effect - Lack of Coherence in the New
World Trade Order
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2. Competition Policy in a Globalising and Liberalising
World Economy
3. Curbing Inflation and Rising Prices - The Need for
Price Monitoring
4. Globalising Liberalisation Without Regulations! - Or,
How to Regulate Foreign Investment and TNCs
5. The Circle of Poison - Unholy Trade in Domestically
Prohibited Goods
6. Swim Together or Sink – Costs of Economic Non-Cooperation in South Asia (revised in Sept. 1998)
7. Carrying the SAARC Flag-Moving towards Regional
Economic Co-operation (Revised in Oct. 1998)
8. DPGs, Toxic Waste and Dirty Industries — Partners
in Flight
9. WTO: Beyond Singapore - The Need for Equity and
Coherence

2000
1. Implementation of the WTO Agreements: Coping with
the Problems
2. Trade and Environment: Seattle and Beyond
3. Seattle and the Smaller Countries
4. Dispute Settlement under the GATT/WTO: The
Experience of Developing Nations
5. Competition Regime in India: What is Required?
6. Biosafety Protocol: Sweet ‘N’ Sour
7. Process and Production Methods (PPMs) –
Implications for Developing Countries
8. Globalisation: Enhancing Competition or Creating
Monopolies?
9. Trade, Competition & Multilateral Competition Policy
10. The Functioning of Patent Monopoly Rights in
Developing Countries: In Whose Interest?

1997
1. The Uruguay Round, and Going Beyond Singapore
2. Non-Tariff Barriers or Disguised Protectionism
3. Anti-Dumping Under the GATT - The Need for
Vigilance by Exporters
4. Subsidies & Countervailing Measures
5. Textiles & Clothing - Who Gains, Who Loses and
Why?
6. Trade in Agriculture — Quest for Equality
7. Trade in Services-Cul de Sac or the Road Ahead!
8. TRIPs and Pharmaceuticals: Implications for India
9. Movement of Natural Persons Under GATS: Problems
and Prospects

2001
1. Trade and Sustainable Development: An Outline of a
Southern Agenda
2. Contours of a National Competition Policy: A
Development Perspective
3. Human Rights and International Trade: Right Cause
with Wrong Intentions
4. Framework for Fair Trade and Poverty Eradication
5. Implementation of the Uruguay Round Agreements:
Need for a Frontloaded Agenda
6. Proactive Agenda for Trade and Poverty Reduction
7. WTO Transparency and Accountability: The Need for
Reforms
8. EU's Environmental Agenda: Genuine Concern or
Pitching for Protectionism?

1998
1. TRIPs, Biotechnology and Global Competition
2. Tariff Escalation — A Tax on Sustainability
3. Trade Liberalisation, Market Access and Non-tariff
Barriers
4. Trade, Labour, Global Competition and the Social
Clause
5. Trade Liberalisation and Food Security
1999
1. The Linkages: Will it Escalate?
2. Trade and Environment — An Agenda for Developing
Countries
3. Dispute Settlement at WTO — From Politics to
Legality?
4. TRIPs and Biodiversity
5. Eradicating Child Labour While Saving the Child —
Who Will Pay the Costs?
6. Overdue Reforms in European Agriculture —
Implications for Southern Consumers
7. Liberalisation and Poverty: Is There a Virtuous Circle
for India?
8. The Non-trade Concerns in the WTO Agreement on
Agriculture
9. Negotiating History of the Uruguay Round
10. Professional Services under the GATS — Implication
for the Accountancy Sector in India

2002
1. Amicus Curiae Brief: Should the WTO Remain
Friendless?
2. Market Access: The Major Roadblocks
3. Foreign Direct Investment in India and South Africa:
A Comparison of Performance and Policy
4. Regulating Corporate Behaviour
5. Negotiating the TRIPs Agreement: India’s Experience
and Some Domestic Policy Issues
6. Regulatory Reforms in the Converging
Communications Sector
7. Market Access Implications of SPS and TBT: A
Bangladesh Perspective
8. Multilateral Environmental Agreements, Trade and
Development: Issues and Policy Options Concerning
Compliance and Enforcement
9. Multilateral or Bilateral Investment Negotiations: Where
can Developing Countries make Themselves Heard?
2003
1. How Mining Companies Influence the Environment
2. Labour Standards: Voluntary Self-regulation vs.
Mandatory Legislative Schemes
3. Child Labour in South Asia: Are Trade Sanctions the
Answer?
4. Competition Policy in South Asian Countries
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5. India Must Stop Being Purely Defensive in WTO
6. IPRs, Access to Seed and Related Issues
7. TRIPs and Public Health: Ways Forward for South Asia
2004
1. Farm Agenda at the WTO: The ‘Key’ to Moving the
Doha Round.
2. “TRIPs-Plus”: Enhancing Right Holders’ Protection,
Eroding TRIPs’ Flexibilities

3. Global Partnership for Development - The Way
Forward
4. The End of the WTO's Agreement on Textiles and
Clothing: Opportunity or Threat?
5. Movement of Natrual Persons and Regional Trade
Agreements
For more details visit our website at
www.cuts-international.org.
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